United States Court of Appeals 
for the Second Circuit 



APPENDIX 



DRKHNAt 


74-1432 / 




Muttrii §tatPB ffimnrt of Appeals 


For the Second Circuit 


STERLING NATIONAL BANK AND 
TRUST CO. OF NEW YORK, 


against 


Plaintiff-Appellee, 


FIDELITY MORTGAGE INVESTORS, 

Defendant-Appellant. 


On Appeal from the United State* District Court 
for the Southern District of New York 


JOINT APPENDIX 


___ ^ Lord, Day & Lord 

yy , > . ' -^ittorneys for Defendant-Appellant 

/ . ' ' \ 25 Broadway 

. \ ' J %ew York, New York 10004 

I J *1 (212) 344-8480 

\ v ' 'i * 1 .y Harry Gubahian 

' - Attorney for Plaintiff-Appellee 

540 Madison Avenue 
New York, New York 10022 
(212) PL 2-8292 








PAGINATION AS IN ORIGINAL COPY 


•i 




1 


TABLE OF CONTENTS 

I'AGB 

Docket Entries . la 

Summons . 3a 

Notice of Motion for Summary Judgment in Lieu of 

Complaint . 4a 

Affidavit of John J. Fowler, Jr.. 6a 

Exhibit A—Promissory Note . 9a 

Defendant’s Answer . 10a 

Judgment . 13a 

Memorandum Opinion. 14a 

Notice of Petition. 18a 

Default Judgment . 19a 

Affidavit for Judgment by Default . 22a 

Clerk’8 Certification Noting Default. 24a 

Statement for Default Judgment. 25a 

Exhibit—Promissory Note . 26a 

Affidavit of Michael J. Murphy (January 22,1974) 27a 

Affidavit of Kerry B. Fitzpatrick (January 23, 1974) 31a 

Pages 12,13, 14 and 15 of the Defendant-Appellant’s 

Memorandum . 32a 


















PAGE 


Affidavit of Harry Gurahian Sworn to January 24, 

1974 . 36a 

Answering Affidavit of Joseph A. Sciarillo (January 

25, 1974) . 42a 

Exhibit A—Promissory Note . 45a 

Exhibit B—Bank Statement . 46a* 


Pages 7 and 8 of Plaintiff-Appellee’s Memorandum in 
Opposition to Defendant-Appellant’s Memoran¬ 
dum in Support of Its Application to Set Aside 
the Entry of the Default and Default Judgment 47a 

Plaintiff’s Notice of Motion for Summary Judgment 


(February 5,1974) . 49a 

Plaintiff’s Statement Pursuant to Rule 9 (g) . 51a 

Affidavit of John J. Fowler, Jr. 53a 

Exhibit A—Promissory Note . 59a 

Exhibit B—Bank Statement . 60a 

Exhibit C—Defendant’s Instructions . 61a 

Exhibit D—Credit Department Ticket. 62a 

Exhibit E—Liability Record . 63a 

Affidavit of Michael J. Murphy . 64a 

Exhibit A—Note . 68a 

Exhibit B—Statement of Default Judgment. 69a 

Exhibit C—Note . 70a 
























/ 


Defendant’s Notice of Cross-Motion to Dismiss 71a 

Affidavit of Kerry B. Fitzpatrick (February 8, 1974) 72a 

Exhibit A—Letter . 77a 

Exhibit B—Letter . 78a 

Exhibit C—Letter . 79a 

Exhibit D—Letter . 80a 

Exhibit E—Letter . 81a 

Exhibit F—Note . 82a 

Affidavit of Sanford L. Rotter, Jr. (February 13,1974) 83a 

Affidavit of Harry Gurahian (February 14, 1974) 84a 

Affidavit of Anthony Grosso (February 14,1974) 86a 

Note . 88a 

Supplemental Affidavit cf Michael J. Murphy in Op¬ 
position to Summary Judgment (February 15, 

1974) . 89a 

Exhibit A—Complaint and Statement of Judg¬ 
ment . 94a 

Exhibit B—Judgment, Order and Note . 97a 

Exhibit C—Complaint and Statement of Judg¬ 
ment . 103a 

Exhibit D—Note . 106a 

Letter of Harry Gurahian to Hon. Marvin E. Frankel 

Dated February 15,1974 . 107a 

Note . 109a 




















JIZkUNG IlAHu 


iiit.Lr rY murtgaok xu\'i..n u-.J 


PROCEFPIVCS 


Jan 9-7U riled fetition for P.emcnnl from Supreme Court Stale & County of Hew York* j 

Jan 9-71: riled Bo»-u> V R0fi'»-9l;-':li "in the amount of $500.00,Tederal InjQ-nnce Company* ~-p~ 
Jan.ll-7li Filed deft's notice of petition for removal from Supreme Court State it C ounty 

of New York* ___ 

17-7U Filed default Judpnent if 7by08l— ordered that pltff. have Judgment against__ 

deft* for the liquidated amount of $ 1 , 600 , 000.00 together with_i__ 

interest as indicated amounting to $ 31*963*89 with costs and disburs«ja«rt&\ 
in the amount of £20.00 amounting in all to the sum of $ 1,631^983*89 L! 

__ . . Clerk. . . _ _(m/n) _______ 

Jan*21-7U Filed copies of papers filed in the Supreme Court, N.Y. County, prior to the-£— 

timely removal of the action to this. Court pursuant to Rule.3.1c)_ 

«J*n*23-7li Filed deft's affdvt. cf Michael J. Murphy and show cause order setting Aside__ 

_ the default Judgment entered by the Clerk .of the_Cpurt on 1-17 -7L ._ 

_ _ Ret* 1-29-7U at hHO in the afternoon*__ 

Jan«2 ^-7U Filed affdvt.of Kerry B.Fitzpatrick in.support of defts application.ta net.aside_ Z\. _ 

_the default judgment, _ _ _ __ ___ 

Jan,2$-7U Filed deft's memorandum in support.of application to set aside defanl judgment*_ K .— 

Jan*?9-7 , j Filed deft's undertaking to stay execution in the cum of $10,000.-Federal_ cj 

Insurance Company* " " ' " ~ ’ ~~ _ ( 

~Jan.~3l-71i Filed pltff's affdvt, 6f OuraHlah ~in~oppoaition to deft's a ^ p llcatlaa _ / 1 . 

i to have vacated a default judgment* ... _ _ . _ 

~Jan731 -7ii Filed order tiiat the[ default .and default judgment- entered by the C lerk of the _ u 

_ Court on l-17-7ii be and hereby_are set aside and vacated and as indicated*- - — 

' FRANKEL, J.__(mailed notice)_— -- r ,- 


T.TWfT. 


Filed deft r notice to take deneoition s> 

Fil-'J defts st.trneht *.n«1 affidavit in < 

Filed Je'ts Affidavit • Notice of Cross 
the FPC^. tlisrishirp the action herein 
I'ilr d rntmor-shditn' of Y„y Ry Aeft7 ir : upn 
to r -, tf r s r.ctlcn for 3jmr.ary I:.. 

Filed tmm ~ 

FVe ' *i«i to r.:j.f3crf r.v«1 if fid; 
e rtain matters raiser; l or the 1' 
t * l« j. in *s . 

Filed pltff's affdvt. of Jo!in .1. Fowler and notice of motion for an order gram 
summary judgment in favor of pltff. Ret. 2-l£_-7li__(rec.'4 2-28- 7L) 


in cp uriticn to to summary Judgment and_to 
nt time in pltffn reply pa pers served on t his 


iffice 






ft 





7ru»8— 3T31LHIG rfATIWAL RANK t: T !'"T :0. OT 11 ,Y. -v«- "Tr> T ^LTlT KPTRACJR IHtf FETORS 

' (nj*_L? L. ..C- C>Jop &6 


PItOt KEElNOis 


li= 


Feb, 27-7U 1 Fi led Ju dgment # 7l*» 219--adjudged and decreed that Sterling National Bank /_ 

_I &~Trust Coryaiqr of Hew v ork have judgment against Fidelity Mortipige t~Z 

Investo rs in the sum of $ 1,000,000,00 t«.-i>thpr with interest in the < _ 

1 su m of $\29,193.0O making a total of $ 1,629,193.00 FRANKKL, J. 

_ ! Judgment,entered 2-28-7U. Clerk - entered 3“l“7y* (called notices)__. 

March 5 ~ 7 T , Fjled.deft 1 g notice of appeal from final judgment entered 2-28-71*• . H 1_ 

-mn-w/fn—C _©Acted. 3 t6t 1U* Hailed.copy totjjarry Qurahian, Esq, ___ 

--__iz.-EJJ.ed dcft'.s Supersedeas Bone in the sura <kf $ 1 ^^OQ#65U 2 3 _ 

Fjrenjenlq, Insurance Co of Newark* 'J.fl ______ 

i larch 0 - 7 I 4 Fil ed d eft s notice of filing true copy of Supersedeas Bond* "1/1 

Tlarch 21-' 'IT Filed plt ff »s memorandum of l aw , ^ ^ —- j - 


liarch B-71 
TSr'ch 21- 
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c\i:~r.[Z courr c? ttits stats c? ::n yo?jc 
couirry of :;z.i ychk 


s u :t m o n s 


nT:S!.\::i i’ATIOIAL DATC & TTlL’ST CC G'AIJY OF * Hair.tiff designates 


:uv yc.yc. 

Plaintiff, 

-a£0iri3t- 

« 

FIDELITY IICItTCAGE IHVESTCkS, 

Defendant. 


To Tha Above Kan ad Defendant: 


: Kaw York County 

* plfco of trial. 

• 

• 

* The basis of the 

: venue is plaintiff's 

* rcsifunca. 

* 

* Plaintiff resides at 

: 5*0 ::r.dicon Av.-nv.u 

* Hew Ycr*c, Haw Ye 

^ 1C 32 


\ You arc hereby SIC TICKED to answer the notion for 

i; 

;l sumary jud^rsent in lieu of conplaint In this action and to 

;i 

ii 

j! serve your cnr.wcrir .3 papers on tho plaintiff's attorney at least 

•I 

|i fJ.vo (5) days prior to tho return day as stated in tho notica of 

i 

j| motion attached hereto and in case of your failure to appear or 

H » 

ii 

i; answer, Jufluent will be taken against you by default, for the 

i. 

i" relief c’cr.andcd in the cr.vplnint. 

i* 

i, 

ii 

rated: December 5, 1973 

i 

;m?.vly c ,:~'. v .\ z\u 

, ALtornuy for Plaintiff 

t.IJiCO ii 1 .0. i. .Oi‘C 

r r. • •• .U » 

^ iv> . .. •. < . » 


pr *•••».' T't * n * '•’>* 

t ^ i;.v:*:tora 

Ci'j W\w rr.;.ee , venua 

J.Jc’T.nnville, Florida 


... j ... / .•X>C le -»/2 


*. 4 


• .. -v •: • • 

• 1-'"C L ‘ - 


—• i 

S 


'Ms . 

/ -^(\ 7 •' / 

• 'W .• W / \N » • f i / 


M 11 
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sixers ccu::t or taz state c? lie* YORK 
cr.j:,TY c* : :./ VC 




M.i' Li: s :'a?xo:l\l u tavzt cc:tx*y * 
■ / y.\uc, £ 

Plaintiff, s 


. 

.1 


-a^ainst- 

flDVLlTY IiCRTCAGE IIIVE3TCR5, 

Dofendant. 


* 

* 

: 

* 

* 


rOTICS C? t^TIO^ 


< •. 




SIR: 

PLL.3E VASE K0TIC3, that pursuant to Beetle* 3213 €t 
the Civil Practice Lew and Rules, and upon the affidavit of 


JOTJ J. FCAIT.2 , JR., duly cworn to the 5th day of December, 1913 ! 


and rpon the Demons dated December 5, 1973, f:ha 
will novo thio Court at ^o-^*Tera Ertl at tbo courthooaa, 60 

t 

Centro Street, Sarovrh of t.’snhattca, City end State of Few Tsit. * 


on tho lAth^y c fi January 137 ^ 9 at ^ J 30' t * a’oicek la 


I 

» 

<i 


tho forenosn of that day or as coon thereafter an counsol can 

I 

bo heard for on ardor crr.'t<rs~ sumary Jud^nent in lieu of j 

ce.,plaint In f iver of plaintiff end against defendant in tho • 

i.ua of $1,C1‘V,133.33 with interest on the cun of $1,COD,OOO.C3 
fit tho r.\to of 9 l/*'.?’, p::r tu.-ta compute J fre.a Dcccnber 5, 1973 
'r x.vith Mi-s oerte rvl <’/ ‘rburffr.rente of thio action on t:*.;a 
ground that the r.exise of aatlsn assorted herein i3 based upon 

ia.A.re~.».ni for the \ .iy v:nn ci‘ irnnoy only, Cot/it, a prc.nir.sorv 


i * 


b 


4 

r i 


•I 






/ 


krone In,; plaintiff such other and further relief an to this j 

« 

Court r.ey o-cm Just and proper. ^ a 

I 

?LHV >2 7 AIC 2 FUTir.lO NOTICE, that pursuant to Rule 

I 

??14 (b) C?Lk affidavits to be used in answering this motion are 
required to be served on the undersigned at least fivJ days before 

i 

the return date of this motion. 


Dated: New York, ITaw York 
Djscr.aer 5, 1073 


Ycuro, etc. 

HAnr.v curjuiil.n 

Attorney for Plaintiff 
Office £» P.O. Address 
540 L'adiscn Avenue 
Hew York, ”ew fork 1C022 
(212) 757.-3202 


Fidelity r'amt^a^e Investors 
G43 iliversicle Avenue 
Jacksonville, Florida 



X 


r- r *? COURT C7 TI!R 5TAT 

ccL'iiiY c? yc:u; 


t c? ::~f Ycnx 


vxzic'AXL aa:.: 6 ta:;st cc.ipany * 
or *;-.f yo.uc, : 


Plaintiff, 


-ccainst- 


fidtlity ncrtcass invzstcrs. 


Defendant. 


u 


STATS 07 YORK ) 

: cs.: 

COUNTY 07 HZV YORK ) 


cays: 


JOHN J. FC'TLSR, JR. 4 being duly sworn dep< 


1. That ha Is on Dtccutivo Vico President o£ 


fterllng National Bank f« Truit Cc-j^nny of New York and aa aueh 
is fully faailiar with all tha fccts and circumstances hareln- 
aftcr set forth. Plaintiff is a national banking association 

organised u.viar tr.o laws of the United States of America. 

2. That rnan infoiv.jcir.n and belief dafcr.d.mt in 
a trust duly CT.^nised cud rrtintJ.r''; under the lavs of the Stats 

of Ih.^anci.uaoJts. 

3. That fern rad cj or about Acr,'*st 17, 1373 

l. 4 .'V> .<•)£ i »i- .uii. . -. 4 - ..V >M •*•...J {•”!/ 1 -— u 3 | t..v .. Utkiil 4 

dsiivaruj it ; »;•«* aid **o-:y r.utn in : ritfr.-; chrrod taid data wherein 
i..-> J ;,/ ii vrrv.t:;i:d to yay to lho c*rOrr of CCrrlir.**, Nitfc.i.:! 





a part hereof and narked Inhibit A us If fully and at length 
cot forth herein. 

A. That said note was delivered by defendant 
rib-Tir: i:;jzz-:zz3 to plaintiff eafx 

6 T.VJJT CCUAhY CS 1*1'./ V Z.Y3. at plaintiff's placo of business in 
tho City cf I.'ra York, 

5. That dafendnut FIDELITY ::3?.TCAG£ I.IVESTOIIS 
transacted business within ths City and State of Hew York in 
pereon cr through an agent and the cause cf action cued upon 
herein rroso Lhorafrea. 

6. That plaintiff is the owner and holder of 
tho note cued upon and the original note is in plaintiff's 


posoecr.icn. 


7. That said note vas duly presented for payuent i 


on i/ovenber 7, 1973 and payment thereof cac duly demanded but 


refused. 


0. That no part of caid note has barn paid cuccpt 


tho cm of $AC3,CC0.C0 which was paid on December A, 1973 and there 
is r.aw dun and erring on caid note frea defendant to plaintiff tho 

1 

ru*? rf $1,'"D S C39.C0 together t;ith internet as hereinafter net 


forth. 


9. T! ::t ir.t .r st v.a payable on caid note at the 


re to of 9 1 /'**, per nr.nv.a r.v.s fare is new duo end trying interest 
rerrred to : v.r 3, 1973 in the rvn of $lA,lb3.33. 

10. TV. at by r ’son of t!iu foregoing, there ic nc;i 
•.*ue rad r.:i : the r.u cf • ?. ,'l>, 133.33 tc '•ether tilth interest 
o.i !•’*.3 ;i i r. gated at tho rate of 9 1/A;, p • 

..... , ; .■ . v r , * r '"g < •! rf- up r'hfr'i h.-'n hiT.n raid 



I 


:i 8a 

although duly d-.rinded. 

I* 

ji 11 . Danonent believes that there la no defense 

i: to this action and that fact or no defense la clear, from the 

i> 

i; foregoing. 

trniRIIFOIlE, deponent respectfully prays for sur^nry 
i: Judgment In favor c£ plaintiff and against defendant in tha 

' CU3 of $1,014,103.33 together with interest on tha stw of 
;! $1,003,000.03 at ths rate of 9 1AV4 p ir onnua cc-iput-d froa 


i; Dcccabar 5, 1973 together with tha coats and disburssaents of 
j! tills action and for such other and further relief as to this 

i! 



r 


•< 

1 Sworn to befero no this 


5th day of tcccaber, 1973 



• * 
'7 
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i! UNITED STATES DISTRICT COURT 
SOUTHER:! DISTRICT OR NEW YORK 


STERLING NATIONAL EAI!K AND : 

TRUST COMPANY OF NEW YORK, 

. • 

|i Plaintiff, 

!l • 8 

j. -against- 

jj * 

|j FIDELITY MORTGAGE INVESTORS, 

i 8 

Defendant. : 

I! 



-i.-n.-.'-T-' 
iM ■I'i 





74 CIV 148 
(KEF) 

DEFENDANT DEMANDS A 
TRIAL BY JDRY 


Defendant Fidelity Mortgage Investors by its attornoyp 
Lord, Day & Lord, for its answer herein, alleges* 

1. Denies knowledge or information sufficient to flaw 

a belief as to the truth of the allegations contained in , '**• : 

paragraphs 1, 6 and 11 of the affidavit of John J. Fowler, .’** 
sworn to on December 5, 1973 (the "Fowler affidavit"). ' i 

2. Denies the allegations contained in paragraphs 4, 
5, 9 and 10 of the Fowler affidavit. 

3. Admits the allegations of paragraph 3 of the 
Fowler affidavit, except that it denies that thtt-Oopy of the 

| note annexed to the Fowler affidavit is a true copy of the 

■ note executed by the plaintiff herein. 

4. Admits the allegations of paragraph 7 of the 

I • 

J Fowler affidavit, except that it denies that said note was 

. 

j presented. 

I 5. Denies the allegations of paragraph 8 of the 

•I 

j; Fov/ler affidavit, except that it admits that no part of the 

l» 

\ % 

!’ note has been paid except the sum of $4 00,000. 







/ 
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FIRST AFFIRMATIVE DEFENSE 

6. Repeats and realleges v;ith the sans force and 
effect as if "..ore fully s-c forth Mercia, paragraphs "i" to 

"5" above. 

7. Upon information and belief, after the delivery 
of said note, it was materially altered by the plaintiff, 
without the knowledge or consent of the defendant, by the 
entry on the face of the note of the term "9-1/4". 

8. Upon information and belief, plaintiff falsely 
relied on said alteration for the purpose of inducing the 
Clerk of this Court to award it a default judgment including 
an erroneous interest amount based on 9-1/4 per cent of the 
principal amount of the note. 

9. Pursuant to the Uniform Commercial Code $3-407, 
defendant herein is accordingly discharged. 


;OND AFFIRilATIVE DEFENSE 


10. This Court lacks jurisdiction over the person of 


the defendant. 


WHEREFORE, defendant requests judgment dismissing the 
action herein and awarding it its costs and disbursements, and 
such other and further relief as this Court may deem just and 


proper. 


Yours, etc., 

LORD, DAY & LORD 
Attorneys for Defendant 


ttqrnc 

it- 


X-J) \ 


Dy •—\ —* 

25 Lroaclway 

Mew York, N.Y. 10004 
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ii 

i. 


S .y% y T7 • >■ 1 

\-*tA *; • b * v/- 1 -* • / 

j S3 • • 

COUIITY OF HEW YORK ) 

I 

i. 

MICHAEL J. MURPHY, being duly sworn, says I am an 

I 

. attorney associated with the firm of Lord, Day & Lord, attorneys 
1 

I for the defendant herein. Defendant is an unincorporated real 
: estate investment trust organized under the laws of the Censeh~ 

wealth of Massachusetts having its principal place of business 

* 

in the City of Boston, Massachusetts, and is not in the county 
where we have our offices. I have read the annexed answer and 

know it to be true to my knowledge, except as to mattere therein 

» 

stated to be alleged on information and belied and as to these 



Sworn to before me this 


| ty" ^ day of February, 1974. 



I. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF llEi/ YORK 



STERLING UATxOtffL RANK f- TRUST 
CCVUVHY Or’ NEW YOU!', 

Plaintiff, 

-against- 

FIDELITY MORTGAGE I>"ESTORS, 
Defendant.• 


. far?'/!'? 


74 Civ. 140 


JUDGMENT 

H.E.F. 


STERLING NATIONAL BANK & TRUST COMPANY OF 
NEW YORK having commenced an act on for a money judgment 
aga .nst FIDELITY MORTGAGE INVESTORS and 

STERLING NATIO NAL H7u>CK £< TRUST COMPANY OF 
NEW YORK having duly moved for summary judgment and 
The Court having rendered its ooinion on 
February ?7, 19M, 

NOW THJREFORL, it is 

ADJUDGED «nd DECREED that STERLING NATIONAL 
BANK & TRUST COMPANY OF NE'? YORK hove judgment 
against FIDELITY MORTGAGE INVESTORS in the sum of 
$1,600,000.00 togetnes w L'n interest in the s m of $29,L93.0C 
making a total of yl ,C29,1 S3.00. 

Judgment entered thin 
2JJth day of Feliru. r / A r 'M. 

_ • 

A i£ tZ. 

Raymond F. Lurghavduy Clerk 


l, r/ / 

/.tit •*» ^ ( 


U.R.D.J. 


awra_r__ 

rear-a ?>-l' Vi _ 

m r c_ 3. _. 

i:l . -- 


t:;. •_.. 


tci 
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~ tsj*lzzg iArroNAL. :x.;< .« 

cj;i?A:r/ :/ .nw 
Plaintiff, 

-?^aiaat- 

yzDSLim : cktga^s zzrrs stchs , 

noxendant. 


» 

< 

: 74 Civ, 1TJ 


3 

0 ?ZlilOti 

3 

X 


fzaxkxl , d,j. 

Defendant has iolowed a course ox delays and 
raf Lned tscnnicalitiis to avoid judgment for a large 
obligation which i.3 cl^ar, not genuinely contestable, and 
r.ot justly eacapaoie on any ground v/hacsoever. 

It ia clear r.cv, as defendant's counsel haa concede 
at an oral hoaxing oi the pending n'otions, that defendant 
had no delense on the r.or its c? this case when the 
action was filud in -tats court 2.4 an expedited proc^*<iir.g 


allowing 


a claxm for &unwary judg»!*ent a a the opening j>! lading. 


iaf^ndant r<’ v ;nov'»ti the case or.d carefully ,r-? trained 


worvl’vt 


rcHooaaivo 


•>I.ceding, ha vine no - v .-rons-s of 


:lml to .va!<a. 


-aintijr *. *\j driven to ;.ov- 


.or n 
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- jrT.z. hi.'..* that -v ** pre'-voly n rv'iri’iflrljuB 

"■•'■:1.3a, 'nyoM could have pr -'ii.,*: ?*1 f.:n» -, defau 1 *• 
j t.-’gr>*nh for so lor ja cm nxouni *«ul-l ha opened ii 
c^rsodant pressed a.desire t-> be hv^rd. ihrvi j.r 3 
,? - ia - happened. ITcv, dl;covering n specioa of uos^rtad 
hvp^riiechsicalicy said to have been born in the 


nation for a default j'.dgaent, dafandanh nakee the 
stunning claim that the note in 3 -ait had beeome 
unenforceable. 


Defendant purports to find in the notion for 
ft default judgment ground* Zox a ehilJLirg theory 
of "material alteration* which, defendant claims, 
should deprive plaintiff of repayment of ./l,COO,000 
unquestionably due and owing. The theory, if it had 
marit, would relate, as defendant says, to a specie* 
of "fraud," But the supposed "fraud* is nothing of the 
sort> B3 defendant should fully recognise. The 
occasion for the default judgment raoera (in which this theory 
of "fraud" is ps.s® rted to originate) vs*.s defendant's 
refusal to ££!a an answer after the r ;ro/sl because 
it stood on the precious ground that the Haw York Ctnta 
papers, cloarly proper for starting the action, 

- 2 - 



ONLY COPY AVAILABLE 
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rot '-s -.j o **-t-piuir.f* hero. ^ 

• * , O- £'. ■j-'it'f T-l 1 •*. _i CpUil to darCii^a-iC* 3 cix * 2inyUili*-Oci 

- ..y .•; j- a -j> ^.v-rv ito'j j o- t.^a procoeu«ng. verytody 
Tcnavi that r.cna of those paoers ’.outl tn h;io end 
o-<; aye aerutlnv. It io patent that nobcdy hr.d the ali^ht^a: 
intention of trickirg the cO'crt. th a defendant, or 
dofsndant'a a.icuo» counsel. 

Sa anybody could have predicted, the ease 
vao not permit tad to go off by cU fault. tfcethar or not do- 
fendant v;» technically right (or, as seewa =ore likely, 
was mainly 3 e«kiag dalay) in its rafusal to filo an 
answer, tlva court allied tine to answer. Anything that 
could noaaibly be said by way of meritorious dafanue 
v/a.s wide open for the saying. It ia clear thara was 

and is no meritorious dafsnae. 

The rose that right conceivably be open 
for debate in tha rota of post-maturity intaifest.. 

On this, howwvar* ^hathar or not dafandant's denial •-^ 
r.ors riarit than its other sttoseofce *:o pravnnt recovery, 
plaintiff has d-jolor *%1 it: *12 willing to frep its 
claim for 9 1/->A in tor.oat nftur default ar.d to s«-sli 
far tbs ’i.'.dlr.o it.niiy proper i'-jol ttfo of C.*. it _o_iu.<a 




V 


x 
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c -'ori r.~-) i'.o o_ Jr .v; <o.r law on rh** ET.r3ri.ca 


-•> «13 i :*if E . r* CJ'. :ry or rv e ; i j '.^.\ r Hu: css-llng .':h 


■) '.'•'Ofl, 


! ' a: J. .*'■** • tv i j ’riodiet ion, which 

\X: -~ho“^ vs brLvj hom ' -?r w spying iho cn.v» 

jsc»« c*iny !.y that n:sd then ih«* cdditional doloy.* alreaay 
eofcad) rathwr mining it in t>.*i conr.j of th» sovereign 


vhich in ^14 .7CMrc« of the governi.:g lev, i j -:.ino insjuiixci 


Eiiijmt 


to defect the recovery to %hich plaintiff is entitled, Th** 

* wia<i oi ihe loan in .'ew fori, _oa personal contacts in Hew 


^oxk (having claaxly business nrlgina md aignifi;ano> 

despite the defendant's preference to call thee "nodal"), 

tbe_ agreement to pay in Hew York, and defendant's undisputed use 

of plaintiff as agent to c o nvey the proceed* for credit 

to defendant at another l?ev York bank ore facta which, 

token together, support the la y?3onaa jurisdiction. 

irviag Trust Cowpany y. Gaith, 349 P.Gunp. 145 (3.D.ii.Y. 1372). 

Cpon the foregoing ground*, plaintiff's notion 
for^ suaeary judgment must be granted and defendant's 

cross-notion nnjat he denied. Counsel h«s b-?en directed to 

/*. » .*• ” -1*.;: 

prepare a j jxigeene, which will Li si-jned o.-.u filed along 
with thios ssertoraiidura. 


Hated * Mew York, i:*jv York 
, February 107l 
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UNtTED STATES DISTRICT COURT 
SOUTHERN DISTRICT Of NEW VORI< 


STERLING NATIONAL BANK & TRUST 
COMPANY OF NEW YORK, 

Plaintiff, 

-against- 

FIDELITY MORTGAGE INVESTORS, 

Petitioner-Defendant. 


SIRS: 

PLEASE TAKE NOTICE that the defer 'ant herein has 
this day filed a petition and bond, copies of which are 

\ 

hereto annexed, in the United States District Court, Southern 
District of New York, for the removal of the above-entitled 
action from the Supreme Court of the State of New York, 

County of New York, to such United States District Court. 


■x 

< 


: NOTICE OF PETITION 


77 c// M 


Dated: New York, New lurk 

January 9, 1974 


TO: HARRY GURAH.MM 

Attorney for Plaintiff 
Office 6 P.0. .Vidr •■S 3 
540 Madison .V*-nu. 

New York., N.V. 10042 


Yours, etc., 

LORD, DAY 6 LOAD 



Attorneys for Detondnnt 
Office £ P.O. Address 
25 Broadwny 
New York, N.Y. 10004 


JA'! 

/■'I 


9 KT-l 1 

orri._ 


at 


JAN 1C rq;/ 




R Vf* 


n 


L 


n 
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UNITED STAIR DISTRICT V" ~T 
SOUTH*' '. I "ISTKlCT OF NR 1 ' YORK 


STERLING NATIONAL BA»* f - I’llt'bT COMPANY 
OF NEW YORK, 

Plalnti!-, 

-agaiist- 

FIDELITY MORTGAGE INVEsT'^- , 

Dcf enca.'t. 



DEFAULT. // 
JuDGMETTj?- 7*>;« 2 / 


74 CIV 14? 
Judge Fro nice I 


* 

-c 


Thla action having *«en commenced In Che Supreme Court 
of the Sente of New Yor-c, County ct Nr* York by the service of 
' a summons and Notice of Union and AffW-vlt in lUn of complaint 
on the defendant FIDELITY MORTGAGE INVESTORS personal^ on 
: December 10, 1973 and proof of service having been filed in said 
court on December 1?, 1?73 and said action having beer, removed 
to the United States District Court for the Southern District 
” of Hew York on January 9, 1974 by • Notice of Petition dated 
! .aid date of Lord, Day & Lord, Esps. . 25 Broadway, New York, 

New York and the said defendant FIDELITY MORTGAGE INVESTORS not 
• having appeared, answered or made any motion with resoect to 
■ the complaint herein and the time for the defendant to appear 

answer or otherwi'e move having expired. 

N<M, ON MOTION of HARRY GURAIIAN, attorney for plaintiff, 

STERL1NC NATIONAL BANK & TRUST COMPANY OF NEW YORK it is, 
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ORDERED, ADJUGED AND DECREED that plaintiff SIERL1NG 

I 

NATIONAL BANK & TRUST COMPANY OF NEW YORK haw Judgment against 
' defendant FIDELITY MORTGAGE INVESTORS for the liquidated amount 
of $1,600,000.00 together with interest thereon at 9 1/4L per 

• | 

ti annum from November 7, 1973 t"» Jcnuary 17, 1974 amoutlng to 

i! 

$31,963.89 with costs and disbursements In the amount of $?0.00 
amounting i.n all to the sum of 61,631,983.89. 


- / 


—a- 


/ «• V/ 


Clerk 


Dated'January 1 7 , 1974 . 


*>*orn to Icloii* iue, lltia 


•l.i% nl 


I'* 
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UNITFO STATKo DT3TRTC" C01JR7 
SOUTHERN OT STRICT OF NF I YORF 


STFRLINC NATIONAL BANF & TRNST 
COMPANY OF N m ? YORK, 

Plaintiff, 

- against - 

FIOKLITY NORTCACF INVESTORS, 

1o reucifliit . 


x 

AFFTOAVTT FOR 
. JUhGt-.KHT DV It'.FAL’LT 

74 Civ. 148 
Judge Franks! 

x 


STAFF OF NK: YORK ) 

COUNTY O' NT/ YOR 1 ' ) ss.: 

JLlRFY '’.iHLViTAN, hoiug duly sworn, deposes and r.avs, that 
he is the afjorne-' To'- rim ''-Jut? if Sterling National Bank 
S. Trust Corn, ,v,’ o- Now /o’-!, ithe nhnve entitled action, and 
as such is ir charge of . id far <'• tar with «U the fact* in the 
a'. ,o’/e ent’t. J'.'d .let’or.. 

Inis cou-t liar, juri ■ ' .c i no nT this router nuisuant to 

?E i].S.C T i.i 1441 ‘ii ’• i o 1 !o’, !u ’ ar - > '•* t'.S.O, Section 
1332 . 

This <i. fto i was c or•(■-* 0 ..edi ‘ i !)•** Co reic Cour. of the 


State or .Jr 

•1 0* > , ■••Hjr.!- 

- - i ( >' i 'V>rk, h • ; 

turnons and a motion 

'or entT- 

! • 

1 , «i c,r ii nt 

together with an 

a'-fidavi- > 

•WCiilg H* 

-»i > r" iteni lip t o ' 

, 1 legations oT the 

corr jlaim , 

»V ! e'. • •vo S' 

r" dr *r ■'» 

; Fidelit'Y t ori/gagi* 

’.iv/exto ' i 

all ■ 

, O 1|i’, 

• r w ■> •• I , 

and the „iii i ’i f». s 

a t fi d~ i' r • 

/ r •» 

j '.>1 • ,'ti i-.-'! ir> f xi. 

1 eOUrt O i ’lOC' 'r’-O:' / 

ir»3. 

■ on •nova t 

. V •/.. (.'.is ac t *'i. 

mar removed to ! he 

•InJ' -jd > 

• ««■. -if 

o •• Lc‘ tllM 

• -ij ij afrit to' 

No'? .'.ir 

a> .'O r ■* i 1 o, 

of r«ou .late* »•.»* 

ante of ixi**' 1 , >"/ 

1 .or : , -s-|s 

., / r . 

, .<'.■• t.rl , . . • 




1 . 


: me, (Ilia 

ilav ol 
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i 


ii.c -u r, 'i..n t i »s r'■•» r0,1 °" a,,v 

>1 ?»..* ' L 'f' i > 1 '^ c ^ f*' /*ti* • i| *» T riC ‘‘erf'ii! and i t.J time CC 

.ins’. , ' , r, nr otMcr/iit o.v. !>■.• s e.viire 1 ’., d ua-'istu.t-iiu 

1h now in default for failure Co siwwer, anoear or move or ^ 

nlend herein. "ursoant Co Rule 81 (c) of the ilules of Civil 
Procnduca of Chi:; r\v.*-t applying Co Che removal of actions, 
a defendant which hi s not «inswr*c».^shall answer within twenty 
days after the renal -t of the initial pleading or within 
twenty d*/s after the r. nr vine o. r the Summons or within five 
days after the- Ciltny, of the wpritlon for removal whichever 
period is longest. Accordingly, the time within v/hich the 
defendant may answer or otherwise move expired on January 14, 
1974. 

That the amount shown h\ the statement, attached hereto 
Ls for a liquidated amount Justly due arid owinR and that no 
part thereof has fc. >cr naif! and that the disbursements sought 
to he taxed in rVs nc.icui Hh necessarily he made or incurred 
therein. The d.ii f *xvumt is a r oa * estate Investment trust 
o(*^^‘iLiod the laws o the . orxaunwea i tr.i o ^nssachu** 

setts.. 


;•' ’ \ ivfived that the Clerh o •" th*s '■'curt 

note and ord:.. • :ho default o' the •’< .inv«n‘: r L-i '- 1 vt - l.ovts«»v' 
T nv*»atan-" V * .he v. r if ‘ V-l-nri.t acainst said 

ft- -fi l.lV't. 

■> .V • ■ I* __ 


>?-n:n ::o ■ jw" 
I t i» *1 A ' («' .' f< 


r • ..fi 
... » • 

t 


; i 

i 

i i 


t • • • Ywl!» 

I • *64 i )l . 

CtflW.rjl* *n Portl.iad 

farm JO. 17/5 


f ».• (•••• i*«.. 
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i UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



STERLING NATIONAL RANT A TRUST COMPANY * 
OF NEW YORK, : 


Plaintiff, 

-against- 

FIDELITY MORTGAGE INVESTORS, 
Defendant. 


: CLERK'S CERTIFICATION 
* NOTING DEFAULT 


74 CIV 148 


Judge Frankel 


I, RAYMOND F. BURGHARDT, Clerk of the United States 

i 

District Court for the Southern District of New York do hereby 
certify that the docket entries in the above-captioned case 
indicate that this case was transferred to this Court on January 
9, 1974 from the Supreme Court, State of New York County of New 
York by Notice of Petition dated January 9, 1974 and that the 
defendant FIDELITY MORTGAGE INVESTORS were served with the 
summons and corrals Lnt on Decer:.o=r 10, 1973. I further certify 
that the dock.ee entries indictee that the defendant has not 
riled in answer or tC tar'-'i se rcved with respect to the complaint 
:.«rei. _ and the time zo answer or nova with res-.eot to the said 
cornel 3 ir.t ha? v cirri. \‘ne default of the defendant is hereby 


noted. 




'• !’■ 


•••JW . ?•-*'< 

i ; * V 



lx !•••{••(*- hi**, tin. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“ * * • 


- -X 


STERLING 

NATIONAL BANK 6. TRUST 

* 


COMPANY OF NEW YORK, 

• 

• 



Plaintiff, 

★ 

• 

• 

STATEMENT FOR DEFAULT 


-against- 

W 

• 

• 

Jl DGMENT 

FIDELITY 

MORTGAGE INVESTORS, 

★ 

• 

• 

74 CIV 148 



* 



Defendant. 

• 

• 

Judge Frankel 



* 


“ * “ “ 


-X 



\ 


Principal amount suited for 

f 

Interest at 9 1/47. per annum 
from November 7, 1973 to January 

17, 1974.. 

Photocopy of Note attached 
showing 9 1'4% interest 


$1,600,000.00 


31,963.89 



TOTAL 


$1,631,963.89 


Disbursements- 

Attorney's doc'ce ting fee 


20.00 


TOTAL 


$1,631.983.39 


f'*M' »•»•• llii> 


• I.H #.f 


!*# 









. . '. . t t-.-.y v-. -y f 

■ >; f; —• 1 ; 


f&3 


• I 

. 2, 000, COO. 00 .Boston. Mosscichuiclls 

' :: O V c ini j c V 7, 19 7 3. 

0,1 .< i-"v^sterling National Ba«| 

"Z?-rU uiv.i.m 

New York office of. 

Of I'lO .... .. 


\ P'w 


t . 


<thh 5 


«„• m..c Mt.rv.tf ‘Urit 1 * pm v • rr*'*• * 

„ 1 . »» •Md.rtc* **• l ! noiv.it MOofOAOt ' 

.. 

— — /* /’ 










! 

i* 

I 


ii UNITED STATES DISTRICT COURT 
I SOUTHERM DISTRICT OF NEW YORK 

ii 


STERLING NATIONAL BANK AND TAuGT 
COMPANY OF NEW YORK, 

— .V 


!• Plaintiff, 

3 


l! 

i: 

-against- 

• 

• 

AFFIDAVIT 

i' 

| fidelity mortgage investors, 

• 

74 CIV 148 
(MEF) 

i , 

Defendant. 

: 


• STATE OF NEW YORK ) 

- -X 


i ; S'* ! 

j COUNTY OF NEW YORK ) 

• 



MICHAEL J. MURPHY, being duly sworn, deposes and says: 

I am a member of the Bar of this Court and an associate 
I of the firm of Lord, Day & Lord, attorneys for the defendant 
herein. I make this affidavit in support of the application 
of the defendant for an order setting aside the ex parte default 
judgment entered by the Clerk of the Court on January 17, 1974, 
and requiring the plaintiff to file and serve a formal complaint 
setting forth its claim. 

The Parties : 

The plaintiff is a banking association organized under 

j the laws of the United States. Its principal place of business 

I 

j is at 540 Madison Avenue, New York, New York. The defendant is 

I 

! an unincorporated real estate investment trust organized under 
, tho laws the Commonwealth of Massachusetts having its 
j principal place of business at 100 Federal Street, Boston, 

, Massachusetts. It does not have an office in New York, nor 
! does it do business in Mow York. 


I 
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Dispute: 


This action, in which a cn.-yiaint has never been filed 
nor served, arises out of an alleged liability of the defendant 
on a promissory note in the amount of Two Million ($2,000,000) 
Dollars, dal£^ August 17, 1973. Upon information and belief 
this note was negotiated via the telephone between New York, 

, on behalf of the plaintiff, and Jacksonville, Florida, on behalf 

»i 

of the defendant. The note was prepared and signed in Jackson- 
j; ville, Florida and mailed to the plaintiff from Jacksonville. 

j! 

” In short, there is a serious and substantial question as to 

li 

j whether any in personam jurisdiction exists over the defendant. 


Prior Proceedings : 

This action was originally commenced in the Supreme 
Court of the State of New York, County of New York by the 

i ■ 

| service of a summons and notice of motion for summary judgment 

I 

in lieu of a complaint pursuant to New York C.P.L.R. §3213 on 
December 10, 1973. On January 9, 1974 the defendant, through 
j its attorneys. Lord, Day & Lord, removed the case to this Court 
pursuant to 28 U.S.C. §1441. The plaintiff does not dispute the 
fact that the case was properly removed to this Court. 

Apparently on January 17, 1974 plaintiff successfully 
i made an ex parte application to the Clerk of the Court to enter 

j a default judgment on the grounds that the defendant had not 

!' 

|: answered the complaint, even though a complaint had never been 

t 

r 

I; filed (appended hereto is a copy of the default judgment and 
• papers in support thereof).* 


I, 

i; 

!' 


* 


This office received notification by mail of the default 
judgment this afternoon. 


2 
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; Presumably, the Clerk of the Court was under the 

e-ro^o,:,. ir ? c*s*«.on that « c: V !:L: h ,d b**n filed In .his 

action. For example, the affidavit filed in support of the 

application for the default judgment contains the following 
erroneous statement: 

inv defendant has not answered, appeared or made 

any mo.ion witn_re socct to the complaint herein and 
_ v c. 1 j^ to answer, appear or otherwise move has 

= and defendant is now in default for failure 
to answer, appear or move or plead herein." D 2 
(Emphasis added) p 

The Default Judoment Should be Set Aside 

and the Plaintif f Required to File a Complaint. 

As noted above, there has never been a complaint filed 
in this case. Therefore, defendant's time to answer or move has 
never commenced to run. Rule 81(c) of the Federal Rules of Civil 
Procedure, relied upon by the plaintiff in its ex parte applica¬ 
tion to the Clerk of this Court, is not to the contrary. Indeed, 
it specifically provides that in a removal situation defendant’s 
time to answer does not run'until the service of a complaint. 

It provides in pertinent part: 

f removed action in which the defendant has not 
“nhW' h ° shall answer or present the other defenses 
or objections available to him under these rules within 
20 days after the receipt through service or otherwise 
_ a c ^Py o f the initia l pleading setting forth the 

reil Vf, u P° n w&ich the action or proceeding 
is based, or within 20 days after the service of 
g unmon s uo on^c^^nitia l_nloadinc T~ t hen filed, nr 

I 5 d ^Y s , atter the tiling of the petition for 
removal, whichever period_is^longest." (Emphasis added) ' 

Rule 81(c) further provides that once a case is removed 
to the federal court, the Federal Rules of Civil Procedure 
apply to any further proceedings: 

"Those rules apply to civil actions removed to 
the United States district courts from the state courts 
and govern procedure after removal." 
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t 

Rule 7(a) of the Federal Rules of Civil Procedure 
provides that there shall he ?. romlnint in all cases. "There 
shall bo a complaint and a.; ..v. . ,.*r .... No other pleadings 
shall be allowed..." 

Moreover, Rule 12(a) provides that a defendant "shall 
serve his answer within 20 days after the service of a summons 
and complaint upon him ..." 

Accordingly, since there has never been a complaint in 
this action defendant’s time to answer has not yet run and the 
default judgment has been erroneously entered. As such, it 
should be set aside. 

This application is being made by way of order to show 
cause since unless immediately restrained, the plaintiff could 
seek to enforce its judgment (in the amount of $1,631,983.89) and 
fix liens on the defendant's property in the time period re¬ 
quired before a formal motion could be decided by the Court. 

No other application for the relief herein requested 

* a 

has been made. 

WHEREFORE, it is respectfully requested that the 
temporary restraining order issue, that the default judgment 
herein be set aside, that the plaintiff be required to file and 
serve a formal complaint, and that such other and further relief 
as this Court nay deem just and proper be granted. 


I 




MICHAEL J. MURPHY 


Sworn to before me this 
22nd day of January, 1974. 


/ ! 








• ••• Vi.* 
. ■—/ 


c . 


I \iS 
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SOUTHERN DISTRICT Of NbW YUKU 


STERLING NATIONAL BANK 6c TRUST 
COMPANY OF NSW YOI’JC, 

Plaintiff, 

vs. 

»: IDELITY ilOillGAGci INVESTORS, 

Petitioner-Defendant. 
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AFFIDAVIT 



STATE OF FLORIDA 
COUNTY OF DUVAL 

KERRY B. FITZPATRICK, being duly sworn, deposes and says: 

I am a Vice President of the defendant. Fidelity Mortgage 
Investors (quoted Fidelity) and I am familiar with the facts con¬ 
cerning the issuance of the $2,000,000 Note which is the subject 
of this action. I make this Affidavit in support of the defendant's 
application to set aside the default judgment herein. 

Fidelity is an unincorporated real estate investment trust 
organized under the laws of the Commonwealth of Massachusetts having 
its principal place of business at 100 Federal Street, Boston, 
Massachusetts. It has no offices in New York, nor does it do 
business in New York. 

On August 14, 1973 in Jacksonville, Florida, I received a 
telephone call from the plaintiff bank requesting the issuance of 
the Note in question to effect a d;:aw down on a line of credit. 
Pursuant to that conversation, the Note was prepared and signed 
in Jacksonville and was mailed to the bank from Jacksonville, 
Florida, on August 14, 1973. No part of the transaction took 
place in New York. f * 


Uf ^ H 

tvw 


KKILR^J Li. FITZPA.klCK 


Sworn to and subscribed before me 
.. - this. 23rd day of January, 1974 
* ' N —■*? vn \ * . 

- .' • V v, \ t xV 

* C. i »*y ' . \ j I. i c , mv tic i i.uj; i.ilj 

My commisr.ioti expire?}: 


•A- | 'M ’ 


st i • 
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[Defendant-Appellant’s Memorandum] 


c. The entry of the default judgment is 
void since the Clerk did not have the 
power to so act, and since the required 
three days notice was not given to 
the defendant..• 


Rule 55 of the FRCP governs the two—step procedure 
■ to be followed in a default situation. First the default 
must be entered, and then the Clerk of the Court, depending 
; upon the circumstances, may enter the default judgment. 

• . j 

■Rule 55(a) governs the entry of a default, as opposed to 
•a default judgment. It provides that the Clerk in appropriate 
cases may enter the default where the party against whom the 
j| judgment is sought has "failed to plead or otherwise defend". 

•j Subsection (b) governs the procedure for the entry 

I' j 

I*of a judgment upon a default. It provides that the Clerk mav 

j 

.enter the judgment where the default is caused by a failure 

!j . i 

to appear. All other applications, however, including those 
where the party against whom judgment is sought has appeared, 
..must be made to the Court (as opposed to the Clerk) on 3 
days notice. 

i 

i 

" By the Court . In all other cases the party 
entitled to a Judgment by default shall apply to 
the court therefor; * * *. If the party against 
whom judgment by default is sought has appeared 
in the action, he (or, if appearing by reoresenta— 
tive, his representative) shall be served'with 
written notice of the application for judgment 
at least 3 days prior to the hearing on such 
application." 


12 
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/ [Defendant-Appellant's Memorandum] 

• t 

• * 

In short, if there has been a sufficient 
"appearance" for the purposes of Rule 55(b), application 
for judgment must be made to the Court on notice. As noted 
above, the default judgment in the case at bar was entered 
by the Clerk, not the Court, without any notice to the . 

defendant. As such it is void, since for the limited 
purposes of Rule 55(b), there has been a sufficient . 

appearance. 

For the purposes of Rule 55(b) the requisite 
"appearance" need not be a formal appearance. All that is 
! required is that there be a sufficient contact between the 
,• parties so that the plaintiff is aware of the fact that the ( 
'defendant intends to defend the suit, or some presentation 
or submission to the Court. In this case, the petition of , 

; . i 

removal and the notice of removal served upon the plaintiff's 

1 

counsel constitutes that appearance. | 

• I 

, , Professor Moore explains the meaning of a Rule 55(b) 

appearance in the following terms: j 

"A party may be deemed to have filed an 

appearance ... [for the purposes of Rule 55] ; 

... when there have been contacts between 

the plaintiff and the defaulting party that 

indicate the defaulting party intends to 

defend the suit." 6 J. Moore, 1155.05 [3] 

. at 55-55. 


13 
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[Defendant-Appellant's Memorandum] 


Professor Wright defines the concept as involving 
some "presentation or submission to the Court”. 10 Wright 
& Miller §2686 at 270. 

In this regard, settlement discussions have been 

i! 

considered enough to constitute an appearance for the 
purposes of Rule 55. H.F, Livermore Corp. v. Aktiengesell- 
i schaft , 432 F.2d 689 (D.C. Cir. 1970). See also, Hutton v. 

; Fisher , 359 F.2d (3rd Cir. 1966) (counsels' agreement to 
jj permit a late filing of defendant's answer) ; Kinnear Corp. 
j| y. Crawford Door Sales Co. , 49 F.R.D. 3 (D.S.C. 197 0) 

i' (defendant's letter to plaintiff admitting amount due less 

i 

|! set off); Dalminter, Inc, v, Jessie Edwards, Inc, , 27 F.R.D. 

ji 491 (S.D.Tex. 1961) (letter from defendant's officer to 
»' 

:i plaintiff indicating that defendant corporation was not in 

ii 

!• existence at the time of the acts alleged in the complaint) . 

I! . • 

While a removal does not constitute a general 
: appearance in a sense that it waives jurisdictional defenses, 
it certainly amounts to, in the words of Professor Wright, 

, "some presentation or submission to the Court". Moreover, 
in face of the removal, the plaintiff can hardly claim that 
it was unaware that the defendant intended to defend the 
• action. 

* See 2A J. Moore, 11.12.12 at 2324-25, 


14 
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[Defendant-Appellant's Memorandum] 


In summary, for the purposes of Rule 55(b), the 
defendant made a requisite appearance*so that any application 
for the entry of default judgment should have been made to 
the Court on notice and not to the Clerk. Since the instant 
application for a default judgment was made ex parte to the 
Clerk, it is void. 



9 


•#- it v 


* -Indeed, the notice of the entry of the judgment received 
by the defendant's counsel was mailed by the Clerk 
pursuant to Rule 77(d) of the FRCP which provides in 
pertinent part: 

"Immediately upon the entry of an order or 
judgment the clerk shall serve a notice of 
• entry by mail ... upon each party who is 
n ot in dc-L'a uLt_ for failure to appear . .T 7 ' 

"(Lmphusis aoucd). 

15 
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UNITED STATES DISTRICT COURT " 
SOUTHERN DISTRICT 0? NEW YGRX 


STERLING NATIONAL BANK & TRUST COMPANY 
OP NEW YORK, 

Plaintiff, 
-against- ' * 

FIDELITY MORTGAGE INVESTORS, 

Defendant. 


ANSWERING XF7Z DAVIT 


74 CIV. 148 
Judge Frankel - 



STATE OP NEW YORK) ' : • 

• gg * 

COUNTY OF NEW YCK$ '* 

HARRY,GURAHIAN, being duly sworn deposes and says: 

, ... He i3 the attorney for the plaintiff in the above 
entitled action and as such is fully familiar with the facts 
in this C33e. . Deponent make:; this affidavit in opposition to 

• • 4 • * • • 

defendant'3 application to have vacated a default judgment 
entered against it. 

. * *. v .y. k .«* 

. Defendant 3eeks to excuse its. default on its claim 

’ '• - •' • ’■ • .. . \ . . tJ 

that plaintiff ha3 not served a complaint and that the court 
clerk must have. been>iunder an erroneous impression in entering 
the Judgment. : 

This action was instituted in the Supreme Court, New 
York County by the service on December 10, 1973 of a summons, 
notice of motion and affidavit for summary judgpent in lieu of 
complaint pursuant to New York CPLR Section 3213, returnable 
January 14, 1974. Defendant was required to answer on or 
before January 9, 1974. Instead of answering, defendant 
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! tcDdvtd rSo caso on thfli cUico Co thi s CouxC• Defendant 3 

I 

r a --o to anj-.-er the moving papers was thereby extended five 

days Co January 14, 1974 pursuant co Bui a fil(c) of the 

I . ~ 

Federal Stules of Civil Procedure. Ac the moment of removal 
of the case, all proceedings that had taken place in the 
State Court were given effect in the Federal Court. The 
plaintiff wa 3 not required to repeat the service of a complaint 
or to take any further steps in connection with its motion for 
summary JudgxenC in lieu of the complaint. Defendant’s 
anawer to the motion was due on January 14, 1974. On 
January 15, 1974 when no answer had been received, deponent 
telephoned Messrs. Lord, Day & Lord, defendant's attorneys and 
spoke to Michael" J. Murphy, Esq., the lawyer in charge of the 

t . ... . _ ■ i . •“ 

case, and the affiant in support of defendant's application 
advising him that no answering affidavits had been received. 

. i- w r'«V • •« • m • A . • • 

Mr. Murph 7 said that since plaintiff had not served a 
"complaint", defendant was not required to answer, whereupon 
deponent pointed out to him that all proceedings in the State 
Court were required co be given effect as of the date».bf 

J . .4 * .. . . i ., » 

removal co the Federal Courc and chat he was required to 
submit answering affidavits pursuant to Rule 31 (c) cn or 

. ... . ___ r*'- "T *' T. ‘ 

■ • • - - 

before January 14, 1974. Deponent told counsel that plaintiff 
would accept defendant's answering affidavits even though it 
! was already in default buc notwithstanding that defendant's time 
to answer had elapsed with respect to tha motion in lieu of 
complaint, defendant's counsel stated that ha had no intention 
of answering unless deponent served a "complaint". Deponent 
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Chen advised counsel that under the circumtai.ee. plaintiff 
would proceed to entry of a default judgxent against defendant, 

nor the judgment _• 

clerk of this Court were under any misapprehension as co the- 
facts or the nature of this proceeding. Deponent in his 
affidavit for Judgment \y default stated the following . ... 

which he had already orally explained to Mr. Haughton, the 
Judgment clerk. 

i •& «4w.r.- •• ?• 1 . i.: •’ • <■*.-V ... 


■ s'i* 
i r t ■. 
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This action was commenced in the Suoreme 

" nSTwc c ? e Stacs of New Yoric » c«®ty of 
new York, by a summons and a motion for 

' fryf” 7 ^drment in lieu o * c^Tnlalnc. 

- T f^ h ?? *+-***vLt setting fort h and iter.igi^T ~V. 

iSfi.^-^aticna of the cCTsnlaint . L'm™ 1 1 

. .. * erved cn the defendant Fidelity Mortgage 

‘Investors personally on December 10. 1973 

• ^*5?,^'; affldavlt of service was 
uly filed in said court on December 17 1973 

9 * 1974 this action was removed . 
5°,5) e Un ^ ed States District Court for the 
Southern District of New York by a notice of 
•petition dated said date of Lord, Day & Lord 
Esqs. 25 3roadway, New York, N.Y. * 

, N* -K'.- *• ... . t^U L i’i .V 1 i 9 

The defendant has not anwwered, appeared or . . 

ELf* 3 ” 7 ^°. Cion ? lth aspect to the comolciat 
., 4 and lts tifi3a to “swer, appear or 

otherwise move has expired, and defendant 
la now in default for failure to an-wer 

°f ° r plcad he rein. E^rsuant “ 

(C) ° f — 111113 - -°- f -Clyil procedure 
fPPiytng to the removal of actions 

^hlh-x:3ennty day3 af ter the s arvira nf 
.. °r wit hin - five dayjLj fter. t h^~f^ gi g 

. r t ^ on_ for_i'ccan/al whichever period 4 s 

VhFF-’ , Accord - r *3 i 7> the ‘time wirhiS^hTc.r 
the derenaant nay answer or otherwise move 
expired on January 14, 1974." (Baphasia added) 
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IC was thu3 established beyond any doubt that 
plaintiff instituted this action by a sutuuons and motion 5>r 
summary judgment in lieu of a complaint and that it sought 
to enter judgment upon defendant's failure to answer the same. 

The law is clear that no complaint was required to be 
filed after the rcsoval of thi3 case to the District Court. 

(See accompanying memorandum of law) Plaintiff's motion for 
stannary judgment and affidavit took the place of the complaint. 
The affidavit which separately stated all of the allegations of 

. , . * t 

a complaint clearly informed the defendant of the claim 

» - * . 

again 3 t it and it could have submitted answering affidavits 

if it had a defense to the action. Since the defendant failed 

to answer, the default judgment was properly entered.* 

■ ■ ■ t* " ; 

To sum up, defendant has not shown good cause for 

its default In answering and its failure to answer was deliberate, 

» 

• *••*..#.. • , . • ’ . 

Equally fatal to defendant's application is the total 

<••*» i •• • »..* ' •• 

lack of any affidavit of merits. Ho attempt is made to claim any 
substantive defense to the action. 

' ■ * '& v • » • r C • * if ., * '• . - 

A feeble claim of lack of "personal” jurisdiction is 


asserted, but it is not well taken cn the fact3 or the law. 
The action was instituted under the "long aru" statute of 

N.Y. CPLS Section 302 which gives personal jurisdiction ovar 

’$ 9 • . * 

any nondomiciliary who in person or through an agent transacts 
any business within the state from which the cause of action 

• . ' i. . ; • : . v, i. 4 

arises. 
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The accompanying memorandum sets forth the low to the 
effect that the Court has in persons Jurisdiction over this 
defendant. Furthermore, defendant has waived any jurisdictional 
defense since in paragraph 3 of its petition for removal of the 
case it has acknowledged the Jurisdiction of this Court 
without reserving any claim of lack of Jurisdiction. ' 

v, Since the defendant has no defense, the only 
interpretation that con be given to this application is chat 
it aeehs to deij, the entry of a Judgnenc and collection thereof. 
If the Judgment were to he vacated, the plaintiff would be 
seriously prejudiced. Defendant's July 31 , 1973 quarterly 
report shows short tern, borrowings of about One hundred 
Seventy.Million Dollars (S170.C00.000.00). Upon 
nnd belief defendant, is unable to pay said indebtedness and 
la attempting to nenegociata it. Plaintiff's diligence in 
■proceeding to enforce its rights will be thwarted to its 
detriment if the Judgment if seated since there is no prospect I 
in the end that defetdant will prevail. To vacate the Judgment 
will serve only to assist defendant in its dilatory tactics. 

r . Since the defendant's default was deliberate and it 
doe. not even assert any dafsns. to the action on the merits, 
nnd further sine, there can be no question as to this Court's 
Jurisdiction, it is respectfully submitted thee defendant's 
oodion to vacate the Judgment be denied. There being no good 
Muse shown for granting the motion it is respectfully submitted 
there there is no discretioo in the Court to do so. 
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■ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

r •* * ^ / * • e 

STERLING NATXONAL BANK & TRUST * 

COMPANY OF NEW YORK, . 

*' 

r *•„ Plaintiff, , ... . 

* 

! i • ,;-agaln8t-;. „ . .. 

** • v »• A * ** . 

* 

FIDELITY MORTGAGE INVESTORS. 

» i »• . • i 

... X * 

?.?** M-.:. rat Defendant, v .. .. 


ANSWERING AFFIDAVIT 

jy v „;. . 74 Civ. 143 

Judge Frenkel * 

*••• •' in p.-.i, ;; ,.}• 


"fi:) i #'i>* 


>-• ' .W 


• 1 * f 2* • % *H . 


> STATE OF NEW YORX ) 


: ss.: 


■ *, • * i> . n 


l* 


COUNTY OF NEW YORK) 

• • • * • •• ..J fetf !>,. f* .it.-',: * •, H ,*c 

N.V.-/M* Sn . . 

, i JOSEPH A. SCIARILLO, being duly sworn ’ * 

.:■* ?•} i • ’ 

deposes and says; * ' v: ‘’ 'a.v.j,* .. i 

r?.v*ir ‘Vw;.>««,•» «:*i <■ 

That he i3 a Vice President of Sterling ' 

I,atl0nal Bank & Trusc Company of New York, - the plaintiff herein, 
and is fuliy famiUar with the facts in the above-entitled action. 
Deponent makes this affidavit in opposition to defendant's applica- 
,tion to have vacated a default judgment entered against it* 
addressing himself particularly to the defendant's claim of lack 

of personal Jurisdiction. '* • 1 - - ‘ « 

- ’ • > ’ ' • •••.*■ <. • . ,.. . s 

Defendant commenced its business relation¬ 
ship with plaintiff by the ppening of a checking account at ' 
plaintiff's bank, 1410 Broadway, New York, New York on April 6, 1 
197?: A line of credit was granted to the defendant intha ' 
amount of 1 million dollara and defendant commenced borrowing j 

noney thereunder. On March 1. 107 R *__ ..._L 
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I Financial Vic. President .l d.fcrf.nt ther , of „ y 

deponent at the .nnnl stockholder's meeting of defendant. 
Fidelity Mortgage Investors held on March 7/1973 at Morgan 
Guaranty Treat Company, 13 Broad street. Me. York.' m conjunc 
tlon .1th the Increase of the line of credit, defendant agreed 
to -m rte an additiona l 910 0,000,00 deposit „t th pl^tlSlT 
con.peas.ting balances which it did on Marche, 1973 . 

°“ AU gU,C 17 • 1973 °F°" receipt of a not. for 2 million 
dollars^through the mal l, plaintiff credlted defendant'a accon, 
maintained at p laint iffs 1410 Broadway branch In the City of 
Nct^Yorkjha^aum of MV9^86r.Tl/thi~iet proceeds of the loan 
The delivery of the note .a. noTonly completed In Me. York but 
.a. a Imply a mean, of evidencing d.fend.nf. Indebtedness under 
If tine of credit established In He. York by plaintiff a He. 
fork bank, shortly after the loan ... made, plaintiff trans- 

r ” rr,d S1,757 : 861 ; U “ defendant', account at Morgan Guaranty 
rtuat Company at defendant', re,neat. A photocopy of the note 

lS heret ° “ Frhlblt 'V and . photocopy of tha bank 

statement shoeing the depo.lt td ^en^ant 

wfEcept that the note had been mailed to plaintiff, the 
| entire transaction .a. effected and consulted In He. York. 

Of course, the performance of the contract, that la the making 
Of the loan and the repayment thereof, .as In He. York. 

Deponent believe, that defendant ha. no defense to the 
action. It having failed to repay the money It borreed. Any 
delay in the collection of this lnd.btedn.es .111 cauae a.rlou, 
harm to th. plaintiff. Defendant ha. short ter. Indebtedness 
of obout 9170.000.000. of .hleh over 9100.000.000 1. due to 
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banka aa sec forth in its July 31, 1973 quarterly financial 
statement. Defendant has failed to make payment of the In* 
debtedness to these banks and has been attempting to renegotial 
said loans. It appears therefor that defendant's real purpose 
in seeking to vacate the judgment is simply to delay the collet 

• I 

tion of a just debt against it. ! 

WHEREFORE, deponent respectfully requests that defendant 
motion to vacate the default judgment entered against it be 


denied. 


• v •? « .* -V. « 


Sworn to before me .this 

-"\ . : * . • N * 

25th day of January, 1974. 


• 2 » r > t 


: - : : /v 

Notary Public 


. •./.! v ;• 

■ f * s l 1 : 


> ' HA^rtr cvs • >»• *r» 

Mota’y Pijb' e, ? “ " t York 

. • no. 

■-c i i c -»:>• 

'Co.Ti.Ti: . ; rzs til -0. I'J? 4 


I /Jj 

1 ___ 

! JOSEPH A. SCIARILLO 
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[Plaintiff-Appellees's Memorandum] 


-ife* 

account maintained at a New York bank each constitute an 
act in the transaction of business in New York. Anyone of 
these acts is sufficient to confer in personam jurisdiction 


upon the defendant. 


POINT III? 

DEFENDANT HAS NOT SEOtfN GOOD CAUSE FOR THE 

SETTING ASIDE OF TEE DEFAULT JUDGMENT ON 

EITHER SUESTAirriVE 03. PROCEDURAL GROUNDS. 

Defendant has failed to show good cause for setting 
aside entry of the judgment. Not only did the defendant 
deliberately default, but it has failed to allege any 
meritorious defense to the action. 

The default judgment was properly entered. Defendant 
deliberately defaulted in spite of the offer to defendant's 
attorney to let him appear and defend the action. The 
affidavit of plaintiff*a attorney for judgment by default 
clearly and fairly stated all the circumstances upon which 
the default judgment was requested. 

Defendant's contention that it appeared but did not 
submit to the jurisdiction is erroneous. If defendant 

l 

- appeared, it submitted to the Jurisdiction since it did not 

i • 

reserve any righto with respect thereto. In that event the 
alleged Jurisdictional defense ic without merit. 
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[Plaintiff-Appellee * s Memorandum] 


Nor does Rule 55 (b) help defendant. This is purely 
a procedural protection. The purpoce of the rule is ob¬ 
viously to encble defendant to show either that it is not 
in default, or to meke application toepen any default or 
with respect to the entry of judgment. It now has had this 
opportunity with considerably more than three days notice 
and has yet to urge any sound basis for relief from its 
default. Whether notice was given before the entry of 
judgment or now does not alter that fact. 

One can state V7ith certainty on the record and 
defendant's brief that defendant has conclusively established 
its objective in this application: to forestall and delay 
by whatever means available the inevitable entry of a 
judgment on a promissory tTote which it neither has £o r 
i claims any defense on the merits. 


CONCLUSION 


The defendant having failed to show good cause for 
the setting aside of the judgment by default entered 
against it, the judgment should stand. In the event it is 

t 

I deemed that the judgment should be vacated, no rurther com- 

j 

I plaint is required to be filed and defendant's answer should^ 

; I 

I be addressed to the motion for summery judgment and the 
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r.\’~ p " AT*^CT C —*’ 
S0ui,i.r;i rrivnioi c? 7 yc.ik 


sterling ryticfal 2A:r.c h trust 

C r* ■'j .<■ ■ v r • • m m 

v. L. 


Plaintiff, 


-anainst- 


fidslitt ::’:.\7c:.cz iryrstcrs , 

Defendant. 

S IRS: 


• 1 • 1 i 

\J W T 


■•p’T'TfV: Cy ' "iTTn'T 

74 Civ. 143 
M.C.r. 


PLEASE r.Tw NCTIC2 that upon the annexed statement 
pursuant to Rule 9 (r) , the annexed affidavit of JCJ1M J. FC'.’LER, 
JR. verified the 5tn r f p^j-j~ ua -y 1974 and neT.orandu’n of 
lev: In support of the ration for currrrary judgment and unen the 
pleadings, plaintiff by its attorney HARRY GURAHIAR vill nev? 
th.>.o Court before Ren. llnrvin . Frnnl'cl at 10 o'clock in the 
forenoon on the 1 -'' ti l:ny of February, 1974 in roan 2002 of tho 
United States Courthouse. I cloy Square, How York, Hew York for 
an order pursuant to Rule .95 of tho Federal Rules of Civil 
Fn-oodura ".rantin'* Mr-./nry jtjdp-.eut in favor of nluintiff an I 
against <« :i» in Cue of $1,014.1C3.33 interest on 

th*: sura of «?!.tw.l,C«<J.55 at the x*atc of 5 1/4/i nor annual co.n* 
putuJ L 1073 L'occ::;ner 5, 1973 plus the costr. and disbursements 
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of thla action and for such other and further relief as Co this 

i 

. Court rr.ay socct Juat and proper. 


Dated: !Tav; Yor!c. !7r» York 


February /, 1074 


Yours, etc. 


(7 

• //.t 


llAOXY CuT-UIAU 
Attorney -or Mn intiff 
Office ii i?.0. Adcirens 
540 : Udisen Avc:nuo 
IT.v Yorl:, .:t » York 10C0? 
752-.7J32 


■TO: TX?'D DA’l & LCllD, "OQS. 

■; Attorneys for Defendant 

Office ,'•« i’.O. AuJrcsa 
ii 25 Drracwjy 

I!cw Ycrl:, I lew York 10004 
i : DI 4-5400 


ONLY COPY AVAILABLE 
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Ijy.JTTD STATES DISTRICT COURT 

acuTirrut district cr yc:::: 


st~'ii::g cam: & trust 

cr:^A?nr cj dzw yo;v.:, 

Plaintiff, 

-opoinsc* 

FIDELITY *‘S*%xT'\CL’ 

* ' • • » 1 V - (M £ 

Defendant. 


-x 
* 

* 

* 

• C' 


* • 

•X 


—.* rursuAirr td :l t 

_ 5 


7; Civ. 143 

« 9 ** 

.'i 0 L» # i 1 B 


Plaintiff, «2BU» SmCKU. U3> 4 I.VJST coimur? c? 
Kl.i vc:;x, by its attorney, i:.\:;::Y GtiiAHIA:;, For Its Statement 
• Fursnant to r.ule , fo> of the Central r.ulca Of The fnltcd states 
District Court for the Southern District of ;:a„ Vor!; states that 

: th4r# ls n ° Banulne i,iSua to >•« tried as to the folio-,in- facts: 

1. On or shout August 17, 1273 defendant F 10 : 0 . 1:7 

‘ I "‘“ t.aoo, mu anted and delivered its promissory 

note to tho rrJ' > r r" »*•* --'*•• •-» • ......... 

l ' i ° *•-—**« A 1 .UJJT COMPANY 0 ? 

■ ,,a 4 iL'.'.bv ^ jI '. 1 On **:*!• *. • -\ >•« ■? • .••“»«» • . 

.3 a - o.i . c,wOui 7, d.v/j l,i i-M •?vrt re o nMi!,,. 

*• Ai. J.l 

dollnro at tha office c * -, Tn ... r 

- * »-.v fc trust ccmp.y.ty 

r ? v v 

2. Pie intiff 1: . the caper a! l-oldor of said note. 

3. The rote ««* presented for rayrent on S'ovaubcr 

7, .‘»./73 ;;p.d •'’o/onr:-nt to r • -.. «.• 

On ree<-A::- I,, 1"73 plaintiff set o:r ? y,Of,.OAO.ro 

fret, defendant's account uJini.nl,,eJ at pl..intiff Unit and ' 
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rr(l ,lltoi1 onl<l Amount to the Indebtedness due to plaintiff. 

5. That no p.v*~ont v.-i r. ~ede by the defendant Cpeinat 
r ;i 1 d Indebtedness extent for the nforcrald cu.m of $400,000.C2. 

6. The rate of interest agreed to be paid under 
said note va3 9 1.4% per annum. 

7. There is now due on said note the sum of 

$1,£CO,OwO.C9 plus accrued Interest from riovambcr 7, 1973 to 
Dece.ber 5, 1973 (the data this ictlon vns ccaruenced) In the 
cum of $14,1C3.33 plus further Interest computed at the rate of 
9 1/4:: per annum on the j.u.n of $1,603,000.00 from December 5, 
1973. 

. 8. Defendant transacted business within the State 

.. 112 "* Yar.c in that the loan wco made in llev York, the note 

evidencing the indebtedness havin'; been delivered in hew York 
■; on tive basis or a line of credit established in Hew York in a 

If 

i 

!Jew York Lank, the proceeds of the loan having been credited 
to defendant*o account in fv-r York at plaintiff bank and the 
KOLn, by its tern, heir.3 r.:-;\lo in lTew York and this cause of 
action crit'S there fro 1 r,:lvin-> the court in pnrscr.sn jurisdic- 
;* tlon ever the defendant. 
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iniTr.D STATUS DISTRICT C.T^T 
SOL’T.ilT'.'! DISTRICT OF IIT./ VC7JC 


smLii'G uatigital r.v.nc & taust 
cctjui.t c? V:7J vc?.;:. 

Plaintiff, 

-P33inct- 

fidzlIiT ::o?.Tc.v;i: i:.vcsTcr- r ». 


Defendant. 


statu cr irr* yc?jc ) 

: co.: 

codht? or \:zi vo?.x) 


A 1112^211 

7 -'» civ. ns 
M.E.?. 


JCCill J. ra-’LlS, JS. beln* duly sworn depc3es and cayot 
That ha is Z_;ccutiva Vica President end Senior Lr,vn- 
ic 3 Officer of CT.TALlllS i'ATIOHAL LA17X u TTdJST CCllPAIIY OF l.TJ Y(TJC, 
tha plaintiff herein and no such :.o fully fanlliar with all Cl:3 
facto rnd circu* 3t3:icao harair.cf tar set forth. Plaintiff is a 
national tar.hlr^ rr.nociatien cr'aniacd under tha leva of the I'llfd 
States of A-nr ten. Defendant, FITM.'.ITY M".'* ': r Z rnr.S7C.TS, in a 
real '-ntato lnvst^nt trust tuv'er t*.a laws of tha 

Car. tilth of !‘.asr.3ehur>3tt:i. 

Thiu io an nee:.:-a to recover the past due iniobtod- 
nafs of $i,G''i0,t: r 0.C0 plun interest under n proiiscory n-ato 
executed by tho defendant in tho nun of two r.lllica dollars. A 
copy oil raid note 1 m annaxed hproco, rru’n a nr.rt horeof cr.d 
r.idrd i ..hi’ir "A", ’il.i.; racisn v instituted in Suprc..a 
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Wev York County by tha service of a sursnono aid motion for 
sl* mar> Judgment in lieu of complaint upon the defendant in 
Florida by the Ch'.rlff of Duval County Florida on December 10, 
1973. Firoof of service was filed In Supreme Court on December 
17, 1973. The case was subsequently transferred to thio Court 
by reason of diversity of citizenship. This court has entered 
on order which deems tea affidavit cn the aforesaid notion for 
B ina ry Judgment to be the complaint in thi3 action. 

Defendant commenced'its business relationship with 
plaintiff by opening a cheeking account at plaintiff bank «t 
its banking office at 1410 3ro2c.3sy, IIkw York, H.Y. cn April 
6, 1972. A lir.a of credit was granted to defendant in tha 
amount of cne Uilllisn dollars rni it commenced borrowing there, 
under. Cn Farch 1, 1573 plaintiff increased the lino of credit 
to two million dollars and defendant continued its borrowing. 

On or about August 1/, 1973 defendant cade, executed 
and delivered Its promioaory nets in writing dated cold date 
(Exhibit "A”) wherein It premised to pay to the order of plain¬ 
tiff tho ouru of two million dollars on November 7, 13/3. The 
note, called by defendant from its pinee of business In Jackson¬ 
ville, Florida was received by plaintiff cl its plucc of 
business in yor!: end is p-yi.blc in York at plaintiff*c 
L- .n'tii.» o^fieo. ; lun plaint if.: received the woes, it wlscouitaa 
the cane r.nd credited defa.icant'n account maintained at tho 
; un.i'o i 13 ;:c.jf ay ltench in chi City c.f Few York in tho cv.i 
o. f $1,957,351.11, tho net proceeds of the It ;n. 

Tho cruse of r.cc ( rn sued u^on herein arises fre.n tiio 
trcnejcf.’.e i of hu .fr.ecs by t",i.o defendant within the City end 
Eta to of York within the t sning of il.Y. C. \.l 1202 (a) 1, 


•2 



o 


I 
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In that dofandsnt delivered the note to olalnCllf at plaintiff's' 
place of 'juiiness In »; t York; the loan i/as cv.'do In Nei York; 

I 

tho funds credited to defendant's arccunt In Hew York; end the 
note voa payablo In Kew York. ‘ 

I 

Plaintiff Is tho cvner and holder of raid note, tho 
which la In plaintiff'a possession. On tho duo date 
defendant fallen to raaka payment although duly demanded by 
plaintiff. 

On December 4, 1373, after defendant's default In 

i 

I 

payment, thara was set off free defendant's demand deposit 
account maintained wita plaintiff the sn of $4C3,G33.C0 which 
was credited to defendant's Indebtedness u.ador the nota. Csn- 
cequcntly, ihcre Is new duo and owing tho sum of $1,6CC200.00 
plus interest. Tho rata of Interest charged defendant was 
9 1/47. per annum discounted, a pencil notation of. which in i 

_ larked wn the note. There remains Interest due nrid owing ecu- 
putod froa kovenber 7, 1973 to December 5, 1973 (when the i 

action vao co-nenced) In tha cun of $14,133.33 end Interest 
continues to occrua at tho rate of 9 1/4Z par annum on the 
cua of $1,CCO,CC3.CO free December 5, 1973. ITa pert of caid 
principal or interest hus been paid altho ,,o h duly demanded cr.d 
there la new duo end owing $1,614,133.33 together with intcr.''ot 
on tha sun of J'l,Cc3,C : 33.C0 ccr.putcd from Drcerher 5, 1973 r.t 
tha rata cf 9 1/47. rar rr.nva. 

i 

Defendant*c answer la shnn In that It falls to 
raise any defense and t. cro is no genuine) issuo to bo tried. 

Ihare la a etc eh h.rcto as Eshlhit "r." a yhotontntlc copy of 

V-f: r.vuc ...it for tha f’cloJ ;r.iir 5 Ai-usc 31, 13J3 
nhc*.#lr.; o d pcs It t:o Its t ccou.it cr. August 17, 1?73 of tha era 


1 
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of $l,?S7the proceeds of tho loan. Tbs defendant In 
paragraph 3 of its answer admits tho nahing and execution cf the * 
note,and thus the borrowing of the coney. It ad-jits in paragraph' 
5 of its answer that no part of tho note has been paid except 
tho v4C0,C00.00. nevertheless, defendant denies that tho unpaid 
balanco of $1,C00,C20.C9 io duo on tho basis of an alleged dofenca 
thrt the note hoo bcun altered by addin,'* the figure "9 I/4 U v'\ic h 

t 

according to tho defendant ncterally altered tho note. . 

Tho insertion of "Sl/4" io not an alteration and at 

;i 

i any rata is net nstorisl. Tho defendant agreed to tho 9 1/47, rata 
and the notation on the note wrs r.ade r.orely for uso in the 
!; bank<0 Internal operations. An examination of the note will 
i clearly show that tho 91/4 roueion doc 3 not change or alter any 1 
, of the teres of the note. It is a discounted note having a faao 
value of two million dollars with tho interest discounted in ; 

n od'.’^-.cc in tho amount or $42,133.89 tho equivalent of 9 1/47, 

i 1 , i 

|, interest p;r annua for 82 days from August 17, 1973 to Uovember 

|! 7, 1973. ! 

»! ' 

j» < 

Tno defendant rceocniaed thin end confirmed it in 

i 

writing. On August 14, 1973, defendant wrote a letter to tho 

! bank < a c °py 18 annexed as Inhibit "C") wherein defendant ccn- 
i firmed tho vote of intareat to ba 9 1/47,. ! 

lurther.-'ora, tan Lsah'o records ccnfim that thn 
a-rc-d rote 0 f interest van 9 1/47. per :«nn. A espy of tho 
c*1 c., T k (.r. nt n timet rent to def 'ndant when tho loan was 
“■ a<5, » annexed hereto as ilxhibld'D’Vecwa the 9 1/47. rate of 
interest end t'a a au.it n£ the discount as ;i-42,123.09. Xncid'n- 
tnlly, n * »th—ntf e-.l <-„* irn ’.’.11 ah'. ; that tho letter r.i i * j 







57 a 

for tho P? day-period of the nitc, *phc liability record for t!:a 
defend ant '8 account, a copy of which In annexed cs Zxhibit "7." 
likewise chows tho 9 1 /**?, rote of Interest, C3 well as tho unpaid 
balance of $1,£C0,COO.00, 

It can bo readily seen, therefore, that the de£cn« 

i 

dune's alleged daf^nso of alteration of the note lo without isarit. 

Deponent bcllcvna that defendant is corel.y ceilcin.'; to delay tho 

entry of a Judpuent against it for a debt which ia Justly due 

end c'Jir. 3 . It can only ba concluded that tho sa-cullcd dofehso 

of material alteration ia shjji. Kot only la it without eny-bcuia . 

•' in fact but tho defendant knows that the addir.p, of tho pencil 
J‘. 1 

’j notation of 9 1/4% to tho note was not a material alteration of , 
jj • i 

■ tho note. Defendant'a knouledjo of and acquiescence thereof ic 

j! 

j, evidenced by the attached exhibits. 

jj Defendant's claim that it eld not transact any 

1 

j, business within the State of ,K«* York ia likewise without merit. 

: Kot only wan the lean made end to ba reonid in lit*.; York end the 

'! ' 1 

|* ; 

i! proceeds credited to defendant'a account in Kev Yerk. but ct ; 

%• 9 

j; ^fca^ans'o request the nun of $1,757,551.11 war.-transferred by ! 
j: ton ’ c '?iro to rMcr.dnnt's account ot Morgan Guaranty Trust Ccrpiny 


/ in lie :t York. Defendant's 

11 

forth in fithiblt "C". 

I: 

r 

It ia evident 
lac vie th.: S defendant cap;,; 
vhich tho caur.o of cctien 


instructions to that effect ora oet 

i.rsn n recitation of the forc^oin^ 
ltd in biiaincr.n within this state frcri 
aris.-a, conferring in this Court ncr- 


eonal Jurindicticn ov^r 
to s*.icb Jurirdfeti-n La 


t'-i defendant. A r ri.crrndita of law 

'■•ubrittod herewith. 


na 


I 


* <r 


i 
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11 Thb dofond-int has r.o dofrnne to thio action. The 

mower falls to raise a triable icoue of fact and there Is r.o 

fionulao issue t, bo tried. It io apparent that the defendant's 

actions aro purely dilatory and the answer has been Interposed 

oolcly for purposes of delay. 

Dofendant la presently attcnptln 3 to renc 3 otlatc and 
f (Ccnd over one hundred fifty wllllon dollars of putt duo In¬ 
debtedness to various bunks end plaintiff heu declined to join In 

\ “ y •""""a b « •“*» «• ‘"force Its rl-ht to tho pre-ayc 
.. colics don Of this debt which 1.. Justly end truly cwio 3 . Depcn- 
, ent believes thst sny delay m the collection of this debt will 
f “ ,,=0 “ d l^csedlsble de=s E o to plaintiff. 

I vncazrozz, deponent respectfully preys thet cbts Court 

grant an ordir atr*:ln'» the . _ i 

J ° flnrw ‘ r of tio defendant on the rjround . 

j that It falls to state . cenulne Issue and for on order C rentln~ 
the Plaintiff scenery judysan ajlnast the defendant for the tun ' 

of «.«».1S3.33 tosethsr with Inteat cn the oun of n.COO.CU.CO 
eosputed free Dcecnber 5. 1-173 at the rote of 9 l/« par „ nn ^ , 

tejother with the ccets and dltburacnants of thin action and for 

ceeh other and further relief ae to this Court way seen Just end ■ 
proper. 


j • i it • 


St.'o.-n to before r.a thic 
-• ’i c.jy o£ ret-rrsry, 1974 


i ' » 
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[united STATES DISTRICT COURT 
jSOUTHERN DISTRICT OF NEW YORK 




i.. 

I 

t 

|STERLING NATIONAL BANa AND TRUST 
jCOMPANY OF NEW YORK, 

- -X 

: 

: 



1 

1 

i 

Plaintiff, 

t 

AFFIDAVIT 

I 

: FIDELITY 

-against- 

MORTGACE INVESTORS, 

s 

• 

• 

74 

CIV 148 
(MEF) 


Defendant. 

• 

• 



% 


- -X 




STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss.: 


MICHAEL J. MURPHY, being duly sworn, deposes and says: 

I air. a member of the bar of this Court and an associate 
of the firm of Lord, Day & Lord, attorneys for the defendant 
herein. 

I make this affidavit in opposition to the plaintiff's 
motion for summary judgment. The purpose of this affidavit is 
to summarize the facts, as we now know them to be, concerning 
the material alteration of the note which is the subject matter 
of this action.* 

Annexed hereto as Exhibit A it, a true copy of the note 
as it appeared on August 14, 1971 when it left the possession of 
the defendant (see affidavit of Kerry B. Fitzpatrick, sworn to 
on February 8, 1974). As may be seen, the note is a non-interest 

j bearing instrument with a maturity date of November 7, 1973. 

I 


i 


A discovery request concerning this issue was served upon 
the plaintiff on February 4, 1974, the day issue was joined 
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Nowhere on the note does there appear any reference to interest, 
either pre or post-maturity. 

The omission of any reference on the note to post¬ 
maturity interest is particularly significant. Pursuant to 
$3-122(4) of the Uniform Commercial Code, unless the note 
provides otherwise, the holder of the note is entitled, in the 
event the note is not paid timely, to interest for the post¬ 
maturity period at the rate whifch it would be entitled as if 
it had a judgment on the instrument. $3-122(4) provides in 
pertinent part: 

"Unless an instrument provides otherwise, 
interest runs at the rate provided by law 
for a judgment 

(a) in the case of a maker, acceptor or 
other primary obligor of a demand instrument, 
from the date of demand; 

(b) in all other cases from the date of 
accrual of the cause of action." 

Pursuant to subsection 1 of the same section of the UCC, the 

cause of action in the instant case accrued on the date after the 

maturity date, or November 8, 1973. 

"A cause of action against a maker or an 
acceptor accrues 

(a) in the case of a time instrument on 
the day after maturity;" 

Accordingly, in the instant case, assuming arguendo , 
the validity of the note, the plaintiff bank would be entitled 
to post-maturity interest of 6% (CPLR §§5003-5004). 

With this background in mind, the attention e* the Court 
is respectfully drawn to the document appended hereto as 
Exhibit B - the plaintiff's Statement for Default Judgment 
\ submitted to the Clerk of this Court on January 17, 1974 in 
J; support of the plaintiff's ex parte application for a default 


<7 




66 a 


judgment. This document, after itemizing the net principal 

amount of the debt ($1,600,000)*, then states what the plaintiff 

represented (to the Clerk on an ex parte basis) it was entitled 

to in the way of post-maturity interest, i.e., 9-1/4% from the 

date of maturity to the day of the judgment. In support of 

this interest claim the plaintiff specifically directed the 

Clerk's attention to an attached purported copy of the note 

which, according to the plaintiff, presumably was evidence of 

the fact that the parties had agreed that 9-1/4% interest would 

be^paid for any post-maturity period. 

"Interest at 9-1/4% per annum 
from November 7, 1973 to 

January 17, 1974.$31,963.89 

Photo copy of Note attached 

showing"interest " (emphasis added) 

Annexed hereto as Exhibit C is a true copy of the copy 
of the note presented to the Clerk in support of the plaintiff's 
computation of damages. Upon examination of this Exhibit, it 
becomes immediately apparent that the plaintiff when it repre¬ 
sented that it was entitled to post-maturity interest at 9-1/4% 
relied on what appears to be a handwritten addition to the note 
of "9-1/4." 

As the affidavit of Kerry B. Fitzpatrick, sworn to on 
February 8, 1974 submitted herewith, makes clear there never 
was any agreement to pay post-maturity interest at any rate, nor 
d^d the note which left the possession of the defendant in 
August, 1973 provide for the payment of any interest. Surely 


There is yet another version of the note which shows the 
$2,000,000 principal amount crossed through, and a hand¬ 
written amount of $1,600,000 above it. See Exhibit A to 
the affidavit of Joseph A. Sciarillo, sworn to on 
January 25, 1974 filed in opposition to setting aside 
the default judgment. 


3 
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the plaintiff was aware of that fact when it made its default 
application. 

For the reasons set forth in Point II of the memorandum 
cf law filed herewith, this alteration is material and the use 
to which it was put by the plaintiff at the very least raises 
the inference that it was fraudulent. Pursuant to the applicable 
provisions of the Uniform Commercial Code such an alteration 
discharges the defendant herein. 

Accordingly, it is respectfully submitted that in the 
event this action is not dismissed for lack of in personam 
jurisdiction, the plaintiff's motion for summary judgment 
should be denied, and the defendant should be afforded the 
opportunity to fully develop the circumstances surrounding 
the making of the alteration and what appears to be the fraudu¬ 
lent use of it by the plaintiff. 


J4 ivi.:! 


Michael J. Murphy 


Sworn to before me this 
11th day of February, 1974 


,, A 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STERLING NATIONAL DANK AMD TRUST 
COMPANY OF NEW YORK, 


Plaintiff, 


-against- 


FIDELITY MORTGACE INVESTORS, 

Defendant. 


. j 

I 'Z.'S'u--} j | 

x K- ^ I 

* .ct * \ *5 j j 


NOTICE OF CROSS-MOTION 
TO DISMISS PURSUANT TO 
RULE 12 OF THE FRCP 

74 CIV 148 
(MEF) 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Kerry B. Fitzpatrick, sworn to on February 8, 1974, and the 
exhibits appended thereto, and all the proceedings heretofore 
had herein, the defendant shall cross-move this Court at 10:00 
©•clock in the forenoon of February 15, 1974 in Courtroom 2002 
of the United States Courthouse, Foley Square, New York, New 
York, for an order, pursuant to Rule 12(b)(2) of the Federal 
Rules of Civil Procedure, dismissing the action herein, granting 
it its costs and disbursements, and for such other and further 
relief as the Court may deem just and proper. 


Dated: New York, New York 
February 12, 1974 


Yours, etc., 

LORD, DAY & LORD 
Attor-neys for Defendant ... 

i>kL\8 

25 Broadway ^ kj J 

New York, N.Y. 10004 
(212) 344-8480 


HARRY GURAHIAN, ESO. 
Attorney for Plaintiff 
540 Madison Avenue 
New York, New :ork 10022 


* 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF MEW YORK 


STERLING NATIONAL BANK & TRUST COMPANY OF 
NEW YORK, 

Plaintiff, 


FIDELITY MORTGAGE INVESTORS, 


Defendant. 




^ T 'J AFFIDAVIT 

174 Civ. 148 

KERRY B. FITZPATRICK, being duly sworn, deposes and says: 

I am the Financial Vice President of Fidelity Mortgage 

Investors ("Fidelity"), the defendant in this action. As such, 

I am fully familiar with the circumstances surrounding the 

Issuance of the note which is the subject matter of this action, 

and of the maintenance of a line of credit by Fidelity at the 

Plaintiff bank. No part of either transaction took place in 

New York. Moreover, both the negotiations for the opening 

of the line of credit and the issuance of the note resulted 

from specific requests from the Sterling National Bank & Trust 

Company ("Sterling") to Fidelity in Florida. 

Events leading up to the issuance of the Note 

My first contract with Sterling arose on March 2, 1972, 

when I, in Jacksonville, Florida received a telephone call frem 

Irving Could, Vice President of Standard Financial Corporation, 

the parent company of Sterling. Mr. Gould inquired as to 

whether Fidelity would be interested in having a line of credit 
•* 

at the Sterling bank. Attached hereto as Exhibit A is a copy 
of a letter from Mr. Could, dated March 2, 1972 confirming this 
tel. ;! ouu cnmvrrat'lm:. 
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A line of credit is in substance an agreement by a bank to 
agree to lend money to a particular party up to a certain amount 
upon the request of that party. It in,and of itself creates no 
contractual obligations on either side and is terminable at will 
by a bank. In most cases, as in this case, a bank requires 
the party to whom it wishes to extend a line of credit to open 
an account at its bank up to a certain percentage of the dollar 
limit or. the line of credit. 

As a result of my telephone conversation with Mr. Gould, 

I shortly thereafter had a telephone conversation with Mr. 

Joseph Sciarillo of Sterling whose name I had received from 
Mr. Gould. Once again I was in Jacksonville, Florida when this 
telephone call took place. During this conversation, Mr. 
Sciarillo and I worked out the terms upon which a line of 
credit, it it was to be extended, would be bated. We agreed 
that subject to approval of the bank's executive committee the 
bank would extend a line of credit for $1,000,000. As to the 
amounts of the compensating balances, required by Sterling, Mr. 
Sciarillo agreed to accept Fidelity's standard procedure in like 
cases of 107. of the line of credit at all times and an additional 
107. of borrowings. It was also agreed that all notes would be 
discounted at the then prime rate. Attached hereto as Exhibit B 
is a copy of a letter dated March 13, 1972. which I sent to 
Mr. Sciarillo outlining the agreement which we had reached on the 
phone. As of the date of this letter, all of the negotiations 
concerning the line of credit had been completed between Mr. 
Sciarillo and myself via the telephone. 

On March 16, 1972, I received a letter from Mr. Sciarillo 
advising me that the executive committee would pass on the line 
of credit the following week. 


2 





On March 29. 1972, I was in Mew York on other business. 

Pursuant to prior requests that Mr. Sciarillo had made to me on the 
telephone to drop in and see him when I was in New York to get ac¬ 
quainted with some of his colleagues, I visited at the offices of 
Sterling and met Mr. Sciarillo and a Mr. Fowler. The meeting was 
a social one and no negotiations of any type took place I was at 
the bank for approximately an hour, at the most. During that visit 
Mr. Sciarillo or Mr. Fowler happened to mention that the executive 
committee of the bank was scheduled to pass on the line of credit 
the next day. This meeting constituted the only time when I 
purposely met with anyone from the Sterling bank in Mew York. 

Shortly thereafter I was advised that the line of credit had 
been approved. Attached hereto as Exhibit C is a letter dated 
April 7, 1972 from Mr. Fowler of Sterling formally advising us 
of the approval and confirming the compensating balance deposit, 
required by the bank, of $100,000 (10% of the $1,000,000 line). 

This is the so-called "checking account" referred to by Mr. Fowler 
in his affidavit in support of the Summary Judgment Motion (Fowler' 
affidavit, P.2). All borrowings under this line occurred in the 
same way, that is. Fidelity would send by mail its non-interest 
bearing note for the amount from Jacksonville, Florida to the 
bank in New York. While the notes, including the note which is 
the subject matter of this action, are by their term payable in 
New York at the Payee's offices, this provision was not made 
at the request of Fidelity. 

On February 7, 1973, I, in Jacksonville, Florida, again 
received a telephone call from Mr. Sciarillo. Mr. Sciarillo 
requested that Fidelity, increase its line of credit with the 
bank from $1,000,000 to $2,000,000, and he told me that the 
bank would like to increase our line of credit to $2,000,000. 

At his request, I agreed that Fidelity would increase its line of 
credit with the bank to $2,000,000 and, after our conversation, 





executive committee, which did approve the increase. Sometime • 
after my conversation with Mr. Sciarillo of February 7. 1973, I 
was in New York attending a meeting of the shareholders of Fidelity, 
and I recall that two representatives of the bank did show up at 
the Fidelity shareholders' meeting. The representatives of the 
bank had not been invited, but the shareholders' meeting was a 
public meeting, and based upon my experience, it is not unusual 
for bankers to attend this type of meeting, especially where they 
have had business dealings with the Trust. I did, of course, say 
hello to the bank representatives and they did tell me that the 
$2,000,000 line of credit had been approved. There was no plan 
intention that I should meet with representatives of the bank 
at the sharebo] iers' meeting of Fidelity, and we did not negotiate 
any terms of the line of credit or any loan from the bank at the 
shareholders' meeting. 

Shortly after the line of credit was increased to $2,000,000, 
pursuant to Mr. Sciarillo's request, Fidelity mailed to the bank 
a check to satisfy the increased compensating balance requirement 
of the bank. Attached hereto as Exhibit D is a letter to me from 
Mr. Sciarillo acknowledging receipt of the $100,000 additional 
deposit dated March 14, 1973. 

As of May 21, 1973, Fidelity had two $1,000,000 notes outstanding 
to Sterling. On June 12, 1973, both notes were paid in full. Attached 
hereto as Exhibit E is a letter from Fidelity to Sterling advising 
them of Fidelity's intention to thus terminate the outstanding debt. 

Accordingly, on June 12, 1973, neither party had any 
contractual obligation to the other and no outstanding debts 
existed. On that day, I, in Jacksonville, Florida, received 
another telephone call from Mr. Sciarillo. Mr. Sciarillo 
asked that we, Fidelity, in 30 days once again borrow money 
from the bank. This, however, was not done and from June 12, 1973, 
until the issuance of the note, which is the subject matter 
of this action, there was no out: 
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The August 17. 1.973 Note 


On Tuesday, August 14, 1973, I, in Jacksonville, Florida, 
received a call from Mr. Sciarillo. He asked me to draw down 
the entire line. That is, to borrox* $2,000,000. He also 
requested that the $200,000 compensating balance be left in 
a non-interest bearing time deposit in Sterling. Pursuant to 
Mr. Sciarillo's request I, on behalf of Fidelity, agreed. 
Accordingly, on August 14, 1973, I caused to be prepared the 
non-interest bearing note in question dated August 17, 1973, 
for the face amount of $2,000,000 due November 7, 1973. This 
note was discounted at a rate of 9-1/4%. In effect, the 
discount amount ($42,138.89) was immediately deducted from the 
proceeds of the loan leaving a net proceeds to Fidelity of 
$1,957,861.00. 

However, there was never any agreement, indeed, any 

f 

discussion of obligating Fidelity to pay interest (of any amount) 
on the note in the event it was not paid off by the maturity 
date. Attached hereto as Exhibit F is a copy of a non-interest 
bearing note dated August 17, 1973, which we mailed from Jack¬ 
sonville, Florida on August 14, 1973. As will be seen, unlike 
the copy of the note which the Plaintiff has presented to the 
Court on numerous occasions, there is no entry on this copy of 


the "9-1/4" interest term. 


l4.UA- Hi . ^ 





Kerry B. Fitzpatrick 


Sworn to.-and subscribed before me 

this M u day of 

1974. > 

"Y\ \ 

-- •• — \ <■ V. * <X , * V •■» ‘ 

Notary Public, State of Florida 
f at Large".'"" 

•••My commission expires: 

, •• mit. At fK j1 
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March 2, 1972 


.. 

277 Park Avei^i*.. 
New Yotk. N. Y. 1-Yll7 
Atea Code 212—O,'*.? '1(130 


Mr. Kerry B. Fitzpatrick 

Financial Vice President " '* •* ; ‘ *",>"• 

Fidelity Mortgage Investors . 

6 G 1 Riverside Avenue ' • • . . . /•. 

Jacksonville, Florida 32201 •' . • 

Dear Mr. Fitzpatrick: *. # • 

I enjoyed making your acquaintance ihis date via the telephone. • ■" 

For your information, please find enclosed herewith the most recent 
Annual Report of Standard Financial Corporation and Consolidated 
Statement of Condition of the St or 1 in r National Bank & Trust Company/ 
of New York. ". . . . -—v 

Wc hope we can establish a mutually beneficial relationship with your 
fine organization. v . 

Kindest regards from my associate, Fred J. Howard, who was ’’ ' ' 

instrumental in initiating this relationship. . : . 

Cordially, Ty* ■'. 

. ^ - J Z 

Irving Clou Id ' 

• Vice President • 


IG/cg 

Enclosures 


cc: Fred J. Howard 


I 





March 13, 1972 


Mr. Joe Sclnrillo 
Assistant Cashier 
Sterling National linn!: 

H10 11roadway 
New York, NY 10018 

Dear Jos: 

I am enclosing a Trustees 11 sport for the quarter ended January 31, 1972 
and a prospectus dated February 29, 1972. I have also placed your name 
on our mailing list to that you will receive all future Trustees Reports. 

V/c would like to request that your hank coneidcr a $1,000,000 line of 
credit for the Trust. Our current arrangement calls for compensating 
balances of 10% o 2 the line of credit at ell times and an additional 10% 
of borrowings, which are discounted at the prime rate. We would be 
able to draw down the line immediately if you so desire. 

If you need ai.y further information, please do not hesitate to call. 

Sincerely, 


KBF:FC 

Enclosures 




& $„ U vi (Lmmm 

or Hrv / yoiik 1 "* 


john j. rowLCft, jn. • 

•***°" <"«« NU.OU, 


or Nrv/ voiik 
Mio [(ROADWAY AT 3D" OTOrCT 
Hrvj YOflK, N T. IOOIO 


April 7, 1972 


po° t '’” is ° rs • ,nc - 

Jacksonville, Florida 32203 

Dear Mr. Fitzpatrick: 

-r $ln0,00 °; As W W. 

line of credit for yo ur fine' o^anliatio^ PPr ° VCd 3 $1 ’ 000 - n0 ° 

fon.ard of bcin“of swvicc^o^ou? y ° Ur lin * banks and look 



79 a 




JJF:asb 






aTuUu mil '/8;uib (J, 


JOJtPM A.BCIAniLLO 

»Jt4»r»«r v.ci muH mt 


or Nf.W VOflK 

Mio uno. ru«Ar at :»•<"• urnttT 

NCW YODK.N.Y. IOOIO 


uittpuitg 


March 14, 1973 
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• FrAoHr!7M B *A F1tZpatr1ck ’ Fin ancial Vice President 
Mortgage Investors enc 

651 Riverside Avenue 
P. 0. Box <214 
Jacksonville, Florida 32203 

Dear Kerry: 

Many thanks for sending ne the $100,000 deposit 
representing compensating balances for the increase in the 
Hoe of credit extended to Flinty Mort S a S e Investors. v 
Best regards. 

Sincerely, 


JAS:FKU 
Enel. 

Deposit Receipt $100,000. 






May 21, 1973 


/ 


\ I 


I .-.In: i t 11 • 11 - i 

I'.jt.'j* l.i z-:j\ " I lia n ,J ov.Jt.i i ii 



Stei’in^ National Bank & Trust Co. 
1410 Broadway at 39th Street 
New Y^rk, N” 10018 



Attention: Mr. Joseph Sciarillo 


Gentlemen: 
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At maturity, re wish to retire tlic following note(s) presently outstanding 
under our line of credit with your bank: 


Maturity Date Note No. Amount 

6 / 12/73 361 $ 1 , 000,000 

6/12/73 386 $1,000,000 

We will instruct Morgan Guaranty Trust Company of New York to bankwire 
these funds to our account with you on the maturity date. 

Please accept this letter as your.authority to charge our account In said 
amount and return the cancelled note directly to us by the next mail. Your 
assistance in this matter ir. appreciated. 


FIDELITY MORTGAGE INVESTORS 





—— ——• — ■ ■ ■ ■ ’ ,rr 

Authorized Sign.itui^ 



.... »o.«c*cc .-.(WOM It c« m.cK.t.o. os »-e ro- 1st ».-« • ••»• u«6i. « os'ttaaano'* ©a issir Mica «** II. 

1.! a-r..««D a»o Mtis.io ...© «u *•.•»*• .c-t.-o w.i- r.^cw... mo.. newt .*•...©•• sous >i>uii io *h« isvll msmiii roa 

lisiaest iitiuin rvt ceoe. mo*.* i.mmo imo «“• M-»t» or »u»«ai«f ti*tlf»«. 


«/• notiiiY k\ o*rc».&! Aovisoas. imc. / rox <iu / jaci'Ouvuii. fiono* >»i m aico 



) 















»* 


rfT-'-v.x. rvvv *w/f J^Or*^ f>.*' 
~\ c. -w iJainu tr rv* c&£Vvrl’.«*«M3»i - 


$ 2 , 033, COO. 00 .Bo;ton, AAossochuittii.7. 

C.n .*S?.’:’ 0 .*V. , ? n T.. 7 *... for vo!u 

t . ***«sterling National Bank & Trust Company 

• •>• > : . ! • Two Million.and.No/.J.00»»»»... 

c: t'j ... New.york_' office of.£*X«?..-. 



fH| k*H| HCMCtir INVIITOM It «MC »C«l«M*VlON C» THl TftllTCCI fO« »M *••*« ICIM 

• »> *»l»«CO 0-0 fclltmi. *»• MM«M ICHIM wt»« *IOCt.l?V lk«4IM» 

l.( or »M cutal lUiklf nulwifV mo«tc*ci iHvuttm #• *>C>»nm Tmk t«wu tet , 

riolOk*. liiMiltl ton ••IIUTI0NI mTO •« tlMif Of «MU»» mOmTCaCC IOVCC.T4M 


ffM-lD 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STERLING NATIONAL BANK AND 
TRUST COMPANY OF NEW YORK, 

. Plaintiff, 

-against- 

FIDELITY MORTGAGE INVESTORS, 

Defendant. 


AFFIDAVIT 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK j 


SANFORD L. ROTTER, JR. , bainc, duly sworn, 
deposes and say*: 

That he is over the age of 18 years and resides 
at 348 West 20th Street, New York, New York 10011. 

That on the 12th day of February , 197 4, at 

t P : M ; he P ers ° na Hy served a copy of the annexed- 
Notice of Cross-Motion to Dismiss Pursuant to Rule 12 
of the FRCP and Affidavit on 


Harry Gurahian, Esg. , the attorney 

for the Plaintiff herein, at No. 540 Madison Avenue, 

New York, New York 10022 , by depositing a copy of said 

£!LS ros ^“ Motion to Dismis s Pursuant to Rule J.2 
of the FRCP and Affidavit enclosea in a 

sealed wrapper directed to said Harry Gurahian, Esq. 
in his office letterdrop, accessible from without said 
office, such office not being open at that time. 


Sworn to before me this 
13th day of February ,>074 . 

f / . ftOY <7 DCI.SON 

notary fuitir, yc-1 

N«. 4I-II l»J3l 
OcaRiicJ in O (ton, Ceunly 

C*-M in ti . w y ., rl c l 

hpit, 1 M„cli JO, J 


SANFORD L. ROTTER, JR. 

























L ” -i 8 ' 51 ' ■ | 

jj but merely to charge the defendant with the interest it had 1 

'! I 

■ agreed to pay. 

'1 

I i 

There is no question that there was never any altera¬ 
tion of the note since the notations were not changes but evidenced 

l 

the agreement of the parties. Nor is there any indication of 
an 7 fraudulent intent either on the part of the bank's officers, 

■i 

employees or deponent as its attorney. i 

I 

1 i 

;j WHEREFORE, deponent respectfully request that plain- 

’ | 

tiffs motion for summary Judgment be granted. 


HAuRY GURAHIAli 


'I SWORN TO BEFORE ME THIS 

!i 

j! // DAY OF FEBRUARY, 1974 
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UUIT!7) STATES DISTRICT CC'JT.T 

souv;:-.i:i district cj- ;:j./ vcroc 

***••••••••»•••••••••••■•« 

smLi::c hvtictal ::a:hc 6 tt.ust 

cc:*-?.\:jjf o? uzi vc:uc. 

Plaintiff, 

-against- 

Defendant. 


* 


JL F JLIJdlAJUUL 

74 Civ. 143 
M.E.F. 


* 

*x 


STATS 0? unw YOrJC ) 

: os.s 

coctt o? nn/ yc:uc) 


AUTHOHY GHC330, bain" duly f-viorn, deocse 3 and cayo: 
That he 1 q the manager of the Lean Depcrtr.cnt of 
Sterling national Sank & Tru3t Company of York at the 1410 
Droadway, Hew Yerk branch and nakco this affidavit in support of 
plaintiff *3 motion for cu-anry judgment. 

me Loan Department han the duty of keeping a record 
of all leans redo at this branch of tha bank and to calculate 
tha interest or discount on each c»'ch loan. In order to do r:o, 
every rjeto is parked with a n?neil rotation as to tho interest: 
rate. In tho ease of dlrr.ounfod notes, so in the cose ot bar, 
both tha 1 r)l discount sad the dollar exeunt thereof ara 
routinely rn*k~! on the rc-to at ,ho t'--. of discount, in tills 
care August 17, 1973. 









o 


•* «. •*,» 


o 
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Deponent has examined the note which is the subject 
of this suit. Said note was under the charge cf and in the 
phystcial possession of deponent’s department when the loan was 
put Ox. 

On September 14, 1973, the records of this loan were 
transferred to the main office of the bank at 540 Madison Avenue 
and at that time the Loan Department of said branch likewise 
placed a pencil notation of "9 1/4" on the face of the note to the 
right of the Fidelity Mortgage Investors symbol. A clear copy of 
the note is attached hereto so that the Court may see the nota¬ 
tions to which deponent refers, and the original note is avail¬ 
able for inspection by the Court. 



Xryi® 


THONY GROSSO 


Sworn to before me this 
f day of February, 1974 







, November 7, 1973 

der of • *#**Sterling National Ba 

****Two Million and No/100*. ** .* 

lha . New YOrk offirn of 




tHi n»m« rioiurv noatsas/ in/iitomi ii tm* DcitsNATioN 
IIM, *• AM I HOI 0 AMS NISTAT ID, AMS Alt. rttlONA OIAUNO 
TMt tMTOACIMSMT or ANT CLAIMS ASAINST TIOSLITT MOATS A IS 
SIASSNAL LIASILIT* TON OSLISATIOHS SNTSAKD INTO ON SSHAL 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 

a 


STERLING NATIONAL BANK & TRUST 
COMPANY OF NEW YORK, 


Plaintiff, 

-against- 

FIDELITY MORTGAGE INVESTORS, 

Defendant. 


a SUPPLEMENTAL AFFIDAVIT IN 
OPPOSITION TO SUMMARY 
a JUDGMENT__ 


a 

a 

a 

x 


74 CIV 148 
(MEF) 

SERVED '3l - i 
BESCVZa —_. 


FO •: j'J, 


vxz:u — 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss. a 


0£T__Jy?S 

HAST 


zferTr 


MICHAEL J. MURPHY, being duly sworn, deposes and says: 

I am a member of the Bar of this Court and an associate 
of the firm of Lord, Day & Lord, attorneys for the defendant 
herein. I make this supplemental affidavit to respond to certain 
matters raised for the first time in plaintiff's reply papers 
served on this office yesterday afternoon, and to bring to the 
attention of the Court certain matters not heretofore known to 
the defendant. 

The plaintiff apparently is now taking the position that 

its reliance on the alteration in its ex parte default application 

was a good faith mistake in that it, a bank (which presumably 

! operates with the various provisions of Article 3 of the UCC 

I every day), understood that it was entitled to post-maturity 

j interest at a 9-1/4 rate since the original discount rate was 

| 9-1/4. Presumably, therefore, the Court is to draw the conclusion 
I 

! that the plaintiff nr.d its counsel were unaware of the provisions 

I. 

! of Section 3-122(4) of the UCC and Sections 5003-5004 of the Nov: 


I 
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York CPLR (see defendant's brief in support of the dismissal 

notion and in opposition to the plaintiff's summary judgment motion 
at 25 and 26). 

In this regard, yesterday we caused a search of the 
judgment records in the Supreme Court of the State of New York, 
County of New York, to be made, in particular, a search of judg¬ 
ments on negotiable notes which had been secured by the plaintiff 
herein. 

Attached hereto as Exhibit A is a copy of the complaint 
and Statement of Judgment in the default case of Sterling National 
jj B a nk & Trust Company of Ne w York v. Blackman (Index No. 10919/1973).! 
xhat case, like the instant case, was a suit on a negotiable 
promissory note (a copy of which was not in the file) payable on 
May 1, 1973 in the amount of $16,500. Since the plaintiff in its 
complaint, did not state that the note was interest bearing, 
presumably it, like the instant note, was discounted. As may be 
seen, the plaintiff's wherefore clause requests the recovery of 
the principal amount of the note (plus 15% attorneys fees) and, 
as in the instant case, post-maturity interest. The amount of 
post-maturity interest requested and recovered was $291.31 (see 
Statement of Judgment), which, when calculated for the period of 
time therein involved, constitutes a rate of 6% as provided for 
in CPLR §5004. As may be seen, this judgment was entered as 
jj recently as August 17, 1973. 

Annexed hereto as Exhibit B is a copy of the Judgment, 

Order and Note in the case of Sterling National Bank s, Trust 
j! Cqrci?. an Y of Mew Yor k v. Construction Payment Corporation, et al. 
j (Index No * 13509/1973). As can be seen from the note, it, like 
the note in the instant case, was a negotiable instrument for the 


2 




■ w 
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jpaymcnt of a sum certain at a specific date. It was not an 
. interest bearing instrument. Presumably, therefore, it, like the 
note in the instant case, was also originally discounted at a 
jspecific rate. As may be seen fron the second ordering paragraph 
ion page 2 of the Order, presumably prepared for the Court by the 
plaintiff's counsel, the plaintiff requested and was awarded a 
recovery of post-maturity interest "at the legal rate". While 
jyour deponent has not been able to, by computation, arrive at the 
51,026.60 post-maturity interest award shown on the Statement of 
Judgment, that amount is nevertheless not in excess of 6%. 

Attached hereto as Exhibit C is a copy of the complaint 
and Statement of Judgment in the default case of Sterling National 
Bank & Trust C ompany of New York v. Yamin , (Index No. 8678/1.97";. 
That was an action on two promissory notes, each in the principal 
amount of $20,000. Once again it would appear from the complaint 
that both were non-interest bearing instruments. The award of 
interest appearing on the Statement of Judgment (presumably pre¬ 
pared by plaintiff's counsel) constitutes interest at the rate of 
, the then judgment rate allowable by the predecessor of 

CPLR S5U04.* 

Despite the fact that in each of the above cases, the 
plaintiff bank and its counsel, dealing with commercial paper 
every day, knew what post-maturity interest rate it was entitled 
to by law, we are now presumably to accept at face value, (without 
the opportunity for discovery) that for sore strange reason in the 
instant case it made the innocent mistake of assuming it was 
:entitled to post-maturity interest at the original discount rate. 

Plaintiff has also submitted an affidavit from Mr. 

Anthony Grosso, sworn to on February 14, 1974, which states in 

__ [ 

* Trior to. September l, 1972 the statute provided that interest 
i pn judgments ran at the rate established by the N.Y. Banking . 
board, which in June, 1972 was 7-1/2J. I 


/ 


J substance that ovary note the bank handles is marked with a 
pencil notation as to the interest rate. As may be seen from 
^ Exhibit B above, the note in the case of Sterling v. Construction 
Payment Cor poration , does not bear such an entry. 

Annexed hereto as Exhibit D is a copy of a note on file 
in the Supreme Court of the State of New York in the default case 
Sterli ng National Bank s Trust Company of New York v. New 
World Products, Inc., et al. . (Index No. 15932/1973). This note 
also, contrary to Mr. Grosso's sworn statement, deos not bear a 
handwritten entry of the interest rate.' 

Even if Mr. Grosso's affidavit were taken at face value, 
howiver, it misses the point. As the defendant's brief on the 
instant motions points out, even if the alteration was originally 
made without fraudulent intent, its subsequent fraudulent use by 
the party who altered it ratifies the alteration and renders it 
fraudulent (Brief, page 31). j 

Lastly, we rote that the plaintiff makes the continuing 
Claim that the alteration was not material since the parties * 

originally agreed to a discount rate of 9-1/4. This argument 
completely misses the point. As the Fitzpatrick affdiavit makes 

Clear, while the discount rate for the 82 day term of the note was 

• « 
9-1/4, there was never any agreement or discussion as to post¬ 
maturity interest. Nor docs the applicable law, which the above ' 

i 

| discussed cases would indicate the plaintiff was aware of, 

|j Provide that a holder of a note is entitled to post-maturity j 

• interest at an original discounted amount. I 

i 

i 

i 

i 

i 

i 
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FOJUIIU l-uc J;:vuv*. ha« l«*«m f P";** 4 ™ 6 ci 

the ,»rittci,»-l .in i due t‘ v! 0 ' ,2a but: i,2 * 0tu " :i " 

f ..it cv-vsjC. 

r:.’TM: n of said note has bu*n paid 

i! HJI duo .mr! nr i In'; thereon from defendant to pla-a- 
*•••": t.’2 rj IV* O.T .j» T. . 500 • 00 plt'.S interest tnCtOOll f-31 ‘•■-7 “ • 


Si:;::;; :.:nc defendsm. agreed undoe tha express 

terms ef said note that in the event of suit ther-ivn it would 
jotnav 1 s £*us o£ 15.i Oj. toe unpaid principal bsl;.nc- - • - 

interest due and iwing thereunder. 

F SVE'iTH: That -in ac-..rdance with the provisions o. 
s?id note Chare is now duo and owing from dafondsnt to plaint.’.^ 
the- further sum of $1 475.00 as and for attorney's fass. 

EIGHTH: That by reason of the foregoing there is 
now due and o..in;; fern defendant to plaintiff the sum of 
^ 13 ^ 573 , 00 , together with interest on the sum of $lc,500.00 

from Kay 1, 1573. 

'.'HEhOrOiU-:, Plaintiff demands judgment against the. 
defendant P»»U!« D. HLaCIOLwM ir. the stun of §13,975.00, together 
vit'i inter ;Ct a:*, tvi cun of §11,500.00 rrom Mty 1, 1973, 


cr • : 


L.t' :• \p '. dir.-r.'scv'.onts of chic action. 


d.v.utY C-it\ : .f.\ : t _ 
.-.ccnrnay £*• ' 

CJfica f= — 
i .’,0 1 :s •' t ;• ■ •• »*• 





f ^ 

COUNTY OF VO'.tX 
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-\ lr 


.f.'X A‘». /'J / • X ' 1 


STJ:;Lr:’ iiavioi-al •'* iRWf t'.c:-iVA:«*r r;:; 

Y ZVCL, 


against 


1»ATJL 0 ’.YLACR-Tvi, 


Plaintiff 


Defendant 


A mount claimed in Cor.ipl.iint (r.o::cc) 
Interest 


Costs by Statute 
Service of Summons .'‘nil 
.4 ,7. davits 

Transcripts a~i Docketing 

Clerk's Poet entering judgment .. 

„ _ . ^ • 

Sheriff s Fees on Execution ye> . 

Satisfaction Piece . • >{pC' c ' 

Taxing Cons ... 

Fee for Index Number ^ „•••■■• 

k^r 


<aW, yPC 





Costs taxed at $ ■ 

.... Clerk 

•••••••••••••••••••••••• ••••••••••••••••••• 


/ja 

/ j/.' - * UMSN'T 


1! 

|! 


S13,975 | 

cc.» 

. o d7 /. -i 
-C/ / * -. 

k 

CO 

00 

ypM 

1 

I io 

i 

CO 


• • 

iO 

CM 

Y 

00 



| 

• 

• 



Total 

^ f 7\ 


STATE OF NEW YORK. COUNTY OF NEI YORK ATTORNEYS AFFIRMATION 

The undersigned, attorney at law of the State of New York 

attorney's) of record for the plaintiff 

herein states that the disbursements above specified are correct and true and have been or will necessarily 
be made or incurred herein and are reasonable in amount: that the time of the defendant to appear or 
answer herein has expired and that the said defendant ha s not app.ared or answered herein 
The undersigned affirms this .statement to be true under thn jenaltksbl perjury. 

Dated: August 1973 // - 

The r-.utn • v* 

HARRY CUR/u 




day of 


August 


t be |>rinlcil beneath 

Ail 

19 73 


JUDGMENT entered the / / 

The summons ar.d COmplS int In this action having been pTCOgC ?served in 

by substituted service on ?sul D. BlacUnrin a 

the defendant herein and the tine of said defendant to appear or answer having expired, and the 
said defendant not having appeared or answered herein /,UG 1 7 tQ 73 

NOW. ON MOTION OF HARRY GURAHIAtt JjYOnK 

,„«,*,»<* i.* co.^VStVTiS»ESr. 

ADJUDGEDfAa»^ 

. • the plaintiff , 

tending .it 540 NnJi'.on Avenue 

,I, PAUL D. SU-M . . 

mUtom 2 ” in 2 o,.t 73 S. Str^r., «y* 1*0-., BA. . , 

th- s-m o' $ 19 ' 1 > ” 00 the iir.'.t:iii ela:rir.l with into;jit with >- • - - costs am. 

di. but.erne ms. amounting in all to',!:- : at,-of A •* and thu t.'yhintiif have execution 

therefor. •/'/*', •- 1 > •* * -’f , / 

w cicrk 

ONLY -COPY AVAILABLE 


6 <ltl uo 
















n 4 



4 

y 

r 

•» 

i* 

nV 

f*. 
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c (jp 7 ^.r£ CQ'JflT Or TUS MATE 0? M-W YG«.\ 

county o? HiW vo'.uc 


X 


l! 


• i 

i! 


STERLING NATIONAL BANK & TRUST C0L7ANY * ^jJ^dison Avenue 
0? HEW YCX;, -i y 3W York, H.Y. 10022 

Plaintiff, J Def(2nilanC3 * Address 

-ajainst- 


~445 Northern Blvd. 
Great Hack, 11.Y. 


! 


CONSTRUCTION PAYMENT CORPORATION LOUIS . ^ 
CARDAMOMS and LCUI3 DZ PASQUALli, . . 

Defendants. * 


The plaintiff, STESLIKC NATIONAL BANX f. TRWT 
COMPAQ; or NEU Y05K, having craved for Judgment In it, favor an i 
against the defendant, CONSTRUCTION PAYMENT CORPORATION and 
100IS DE PASQUALE pursuant to Pule 3212 CPI*. and said motion , 
having duly cone on to be heard before Honorable Eduard J. Green- 
field, a Justice of this court, at IC Part 5 of this court on the. 
5th day of October, 1073 and an Order having been granted by the 
said court directing iudment in favor of the plaintiff as herein- 
aiter provided and said Order having been duly entered on the 

i 30th day of November 1973, 

i ml, on notion of HAPPY CURAHIAil, attorney for the 

I 

• plaintiff, It U 


ADJUDGED, that the plalntff do r^^over of t— 

t c .r 3 ^U-TI0:i PAYM^H CORPORATION and LOUIS D2 PASOUALT 
dafendant.CO.js a - 1 '- 1 

t interest in the sum o*. 

the sum of $ 23 , 000.00 together with int - 


!| • 
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$LQ26 .5 0 and costa and disburse nan to in the cuts of $03.25 \ 

' , . I 

tanking a total of $24 ,11 ' 7.25 and that the plaintiff ( 

* i 

have execution tlvjrafor and the defendant Louia Cardamons having , 

defaulted in answering the summons and conplaint the action is 
severed against hin and plaintiff nay proceed to enter judgment 
against defendant Louis Cardanone by reason of hio deault in 

answering the summons and conplaint. j 

■ ( 

Judgment entered the day of December, 1973. 


^ 1 . 


F1L2D ! 

DECS 01973 

MEW YCItK 
"0. t'LFWK’3 U.*F!H£ ! 


Clerk 


ldt<>r« r*.:?, thi* * i 
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At Ind Lviduol Calund iv Pnr’: 

3 of the Supreme Court, 

State of J.’ew ^ot'.c auid lr. 
a»:d for the County of Uu*» 
York, at the Courteous 2 60 
Centre iicrcec, lieu Yor!: on 
3oT^ day of November,. 1073.' 


rs~y c* ^ , 


25.:aud j. creet-teld 


Justice 



STOLES lUTIJXAL BASsii & TRUST CO.iPAMY OF 


Plaintiff, 


-against- 


i ’ r* 7 / 7.3 


CO'.iOTAUCTIC.; PATIENT CORPORATION, LOUIS 
CARDAMONS and L0JI- uC PAbQUALE, 

Defendants. 


The ple.lnti.Cf in the above-entitled action bavins 
made a motion Cor an order pursuant to Section 3?l?.'of the Civi 
Practice L:'' an:! Rule? v ■■:l'.;in i ’ out the answer of the defcr.dr-:" 
and jjrnr.tir.;, su:.’.?ry j-.is'wut to the pl:;lntlC? upon the -rout.-' 
tbit if'ere is n' <! feti-o to ch? cause of action allowed in i’._ 
conplainj*, 


* at»ir« co 


m VS».!ior 

end 

filing the police* of 

motion 

1.7, 1?73 i.-.H 

C':< 

affidavit of John J. 

Frrjlov 

be- •?, 1 ~3 

Ip **•. 

'port c r raid motion 

nr>f! io 


f* "i ’ A "fv*»! !» 1 •* l!i.« n •* •'•n ?. .v:«l **>»l ri *ml pij *n ,u llir * * ,» ( ,t it 

• ft l*» * 'w| .• Iils.% l.|l« •? 1/ e| l'> 
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pjji.if d Mivitt*; bt!*v.t ru-iu Lcccil. tn o;>>j-.ULf>'A by cVj 
••. Construction l'.irvut Corporation ami LnxLs Dofasriuala and said 
•; defendants having defaulted on the return dace of the !rotion and 
the defendant Louis Cardans >110 havin' defaulted In 0 nswaring the 
summons an-1 complaint jpd due deliberation hiving bean had, it 
is on v»tlon of Harry Ourahlan, .attorney for plaintiff, 
i‘ ORDdR"?;, that mid ..lotion be and the sa=3 is hereby 

i; 

granted in all respects and it is further, 

i. OdD-LldD, that tha .plaintiff Sterling National Oar.’- 

1* 

!; & Trust Company cf New York have Judgment against the defendants 
» • • 

1 Construction Payment Corporation and Louis DePasruale in the sun 
(j * 

of $73,000.00 together with interest on the sum of $20,000.00 

' ji 

li at the legal rate comutad from February 10, 1973 together with 

r 

ji costs and disbursements of this action, it Is further 

ORDERED, that the plaintiff Sterling Mational Sank 

ij 

j & Trust Company of .Tew York w.uy procead to enter judgment against 
Jj defendant Louis Card-inoie by reason of his default in answering 

'I ' * 

Jj the summons and complaint. 


S tl T r. » 



■j 

i| Harry Corahian 

Attorney r o;.’ dl.tir.C* ff 
OffJce 1 i\0. .\ddrofi* 

540 Medison Avenue 

•Tew York, f.'aw Yo -k 100' 


I L. b. ID 

DEC -1 - 1973 
nr,7 Ynn:< / 

cu.cm's arncc 


r , ,.« nival U J- Os.* l --« «* - 

i •i-.h t • r*i".l!ib <hv .. . ._•. 
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SVPZRtz 

COUNTV o 


Index 'Jo. 


13509/7 


S7\4 TE/TEf/T 
EO/> 

JUDGMENT 


Plaintiff 


against 


at ’om, louis CA?vD.\::o\-c 

_ Defendant _ 


& LOUIS D 


Amount chimed 
Interest . 


Costs by Statute 
Service nf.Sgimr~.ont - »j,f 

^ ffidavi(J ' — - 

Transcripts and Docketing 
Clerk's Fees entering Jud~r, 

Postage . a 

SberiS s Fees on Execution 
Satisfaction Piece 

Taxing Costs .. 

Fee for Index Number . 


Costs taxed at S. 93.25 


STATE OF NEW YORK. COUNTY OF NS7 YOIU 
The undersigned, attorney at law of the State of New 

herein, states that tl.e disbursements above specified are coi 
be made or incurred herein and are reasonable in amount ■ 
answer herein has expired and that the said defendant h 

The undersigned affirms this statement to be true m 
Dated: January 4. 1Q7 L 


JUDGMENT entered the Ri, 


he summons and . , , 

complaint 

LOUIS CARDAMOMS by s 

na.'iit " herein end t!,c tin • ef 
et.dant riot having a one.u el o 


in this action h. 

service 


f'AtdbtQlttervcd on 


or answ+r 


NOW. Of.' Me 
attorney(s) for the pi 

ADJUDGED { 


NATIOUM. li.\N\{ f, TRUST COMPANY 


Or NLM YOR 

the plaintiff 


, 0 ,. 540 ? 1st! is on Avenue 

v.otnu c.\?D:d:o;;± 

reiUin’st 20 South Pin? Lr.ko Dri 

•*.°» >'74 ,02 6.60 th> ir’-rint 


the del, 
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■ 

. . ..• • < •••",• S ft s’ 'I'M VCH'! 

.■ t’.M. \<KVi : • ‘ “'••• “ 1,1 

!; co'.v.r; rs v ,1 ' : ... . 


!1 ST£TiLI-3 NATIONAL B,WK ^ WWT COML’ANY 


cf YOiUC, 


ruinclf f, 


-a^ainst- 


KL3A 3. YA'.ri' 


Defendant. 


PUiaulfi, bp its attorn,,, HA32T COMHIAH. coaplalnin$ 

. j e ,i,nt iiiao^s the following: 
of the dafendant, 

• F 1 . 13 T: That at all the tines htrelnafter mentioned 

plaintiff, Sterling National Dank & Trust Canaan, of ...» Tor!: 

(hereinafter referral no as “Sterling”). »■* * eUl 4 * * 

national banking association organised under the Ians of the 

United States of America. 

SaOOSD: Thst heretofore end on or about February 7, 

197 t defendant dui, node. -acuted and delivered her negotiable 

promissory note In uritlng to Sterling, uhereln end thereby she 

, i to ,-y "e the order of plaintiff the sun of $20,005.00 
promised to >y cu - 

on l-larcti 7, 1271. 

THIIO: Thri hc^r-for* and on or about February 5, 

, , executed and dcllveMd her ne&otiybV. 

107 ’, dafair-ant duly . «» 

nets in rritln: to Sterling, -..herein and thereby she 

Mi- otf’rtr of Startin'?. the ou.% of $?0,0 n f 
promised to to t»« or,.r 


on .»- -‘ch j , If 1 1 


il.nlnf! f£ is th* yni hcU ' ' °- 


the tiotjs s.-fh a*)C.) 


pv itemI if'Mf i*>cr ,n 


n intbtmsujf. u<|ioncr; m. -n • >•• 


p.«;.Pf| e i . .pill fit I*’.* lil” 
jbufd lu !• :i *l ' *'•■*•* •* * 


i;,.. imr- >n in-- ntai'fl ;>»•! -<r»i .1 in - 'U »-*' 





m lit: 
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mT „: That demand has Un made for W*«t f- the 

principal a.,1 i u ,v,M‘ due cn the ,:nid notes, bat defendant hr.s 

failed to r.v:'us nay-ent tta-mof. 

iIvrl . r*t no port of so id novo l,ns Wo. P»tC o<"» 

a,eve If nr- 4m on<l coins thereon txcf* defondno.t to plaintiff 
the too of SCO. 005.00 slth intnrott at the rnto of J-l/n -or 
_ froo *Mh 7, 1575. on S’0,000 and from tfcreh 9, 197' on 

$70,090. 

o:;vi;rf:i: rat defendant .steed under the oppress 
terms of said notes that in the event ef suit thereon she xov.le 
pay attorney's Jet. ef 1* of the unpaid principal balance and 

latent due and owing thereunder. 

EIGHTH: Thao in accordance with the previsions of 

solo notes thure is now due and owing from defendant to plain¬ 
tiff the further sun of $€,000.00 as and for attorney's fees. 

KIKTH : That by reason of the foregoing there is no- 
•due and owing from defendant to plaintiff the sum of $4 6,000.00 
wlth interest at the rate of 7-1 /?% per annum, computed from 
March 7, 1*57' on $'0,000.00 r.nd from March 9, 1S72 on $20,003.0 

I • 

vniEHZi'Cr.l, ninlntlff demands judgment against the 
1 defendant for the «k of SAG,000.00 together with interest*at 
the rate of .7-1/??. computed from March 7, 1977. on $70,030.00, 
E nd from March 9, 157? on $70,000.00; together with costs .red 

I 

disbursements of C’ic acti,c.i. 


harry glvj.ki.-.;!. 

Attorney for ?lr : 
Office and ?.C. 

1410 I'lTcCi^v'iiy 

",!cw York, S • Y. i * " • - 
*71 7-/0C? 


fulfill i»v imm* cults n nan* »“i»y wirm initgiwMj. *•'•'** 

* I I »_i .......... .. #1... llil'iinl. 


nrfiig i»y ii*M\enit:: a him* t«M»y in«*ir«»i ••• 
n Knnl (" !••• t* r is-r'’-’. r.t'tl il< «rril.c l in »:.*«! [••'iK-ra u*. the 

ilnl«(i<irii'i',l!ii> <l-> l| f 5* _ _____. 


t 










• • 




SUPKSNZ 

COUNTV Oh' 
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coiiht o" state c.v v.zj ygiuc. 
NT.; 'ICT s ) _ 


SIBLING NATIONAL !LM!K 1 TRUST COMWIY 

or ksi vo?.:;, 


against 


ELSA D. YA.MIN, 


Plaintiff 


Defendant 


Index No. f.678/1972 


STATEMENT 

FOP. 

JUDGMENT 


Amount chined in Complaint (notice) 
Interest . 


Costs by Statute ..••• 

Service of Summons and 

Affidavits .■■. 

Transcripts and Docketing 
Clerk's Fees entering Judgment 
Postage 

Sheriffs Fees on E xecution 
Satis. ction Piece 


$ 25 00 

50 


. \ VS? 10 

Taring Costs . ,V\Vi ?' 

1 e tfor Index Nun ber^i C5 •« c\ c ° 5 

4 


10 


[00 

125 

00 


•. erf at S 


Clerk 



Total . 


■/TWJ^S 

, r m:w row cooarr Of H«» York • ATTORNEY'S aff.p;iatio*i 

The undersigned, attorney at law of the State of Ne.v York o/ recor( j for the plaintiff 

. „ .a. disbursements shove specified are correct and true and have been or will neccsanly 
treasonable in amount: that the time of the defendant to appear or 
anlw^JZl^pir and that the said defendant ha * not appeared or answered heron 
The undersigned affirms this statement to be true under the penalty of per,ury. 

Dated: June 21, 1972 


.. . 

I | u n. • v * *.*«• .1 «'«'• U trnv «t.» 


JUDGMENT entered the day oi 


IIAa&Y GJ.^VtlLTuN 
- 19 72. 


. ro-'nl "lint l/n this action having been pKCHCVy served on 

elsa n«a!?Y^ -nr oa April 19 * 1972 and proot ’ 

.... :7,^/ <’ aBd ,he 

said defendant rat having appe >md or angered heron f. ( ... ... U . . 


HARRY CURAHIAN 


Jl)‘! 2 l rj7‘j 


MOV/, ON MOTION OK 

attorne/fO ' 9r t^p? rf/itk/ jt^ CA v S & TRUST COM?AMY OF HEM YORK 

ADJUDGLD that bu-. " Cv)UM TV CURK'tt O'-nUE the plainiiti . 

residingjt 1U0 Hroi:!.»ny. York, ti.Y. 1001 iW.tO,,X 

rfo recover of . ELS<v 0. _ (he defendant . 

3(10 I'u'.C AO-'n ’iCa - .*'C, ■’ M.Y. I 


^"11 r*ro;»<” • 

—- .ilaoJLi • oi \ 


r » /•!»■*?• .r iv/r«i J *5*75 •" • 

. * 9 jnrf that the plaintiff have ewn.tiot 























































HARRY GURAHIAN 

ATTORNEY AT LAW 
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5T* 7 7 -/ 


540 MADISON AVENUE 
NEW YORK. N. Y. 10022 


February 15, 1974 


Honorable Marvin E. Frankel 
United States District Court 
Foley Square, Room 2002 
Hew York, New York 

, ■ t 

9 ~ * «# 

.„ s Re: Sterling National Bank & Trust Company 
■ of New York vs. Fidelity Mortgage Inves- 

‘ ‘ ‘ ' tors 

74 CIV. 143 


Dear Judge Frankel: 

This is in response to the affidavit of Michael J. 
Murphy, E3q„ served today at 2:C0 p.n. without leave of the Court. 

He attaches to his affidavit photocopies of two 
Sterling National Bank & Trust Company promissory notes claiming 
that they do not bear a pencil notation as to the interest rate 
thereby purportedly discrediting the affidavit of Anthony Grosso 
made on behalf of the bank. 

I enclose herewith a clear copy of each of said notes 
which show that the New World Products Inc. note has the numeral 
3 in the upper left hand corner, indicating 8% interest and the 
Construction Payment Corn, note has the numeral 3 1/27. in the 
upper left hand comer indicating 3 l/?7.. An examination of the 
copies submitted by Mr. Murphy with his affidavit will show that 
there is a writing in the upper left hand corner of each of the 
notes but obviously Mr. Murphy did not take the time to ascertain 
what that writing was. 

As to hi3 claim that plaintiff entered judgments in 
Supreme Court Mew York County with rates of interest of 6% and 
7 1/27., I personally nreparad each of said judgments requesting 
interest at the legal rate existing at that time; namely 7 1/27. 
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for the Yamin Judgment. Si for the Blackman Judgment and 8 1/27. 
for the Construction Payment Corp. Judgment. 

Tt has been my experience that the Judgment el«* k i» 
Supreme court. Hew York County ^^^^L^cUuse of 

s:“SE£«:£ jss.'Sti iff- 

«t at f«th £ °J E;^c^SS4T«Sr « interest 

"fd/^r 06 

with the Clerk as to the amount of interest ^ x thought 

Judgment (which ^©uldti t be t view and take 6%# This in no 

S. 1 the*interest 

clearly show that to be the rate. 

:: ; e the*entry JT 

S i^or 0 tan°t toTt in view o? the large sum of money at stake. 




HG/dm • V 

Enc. ^r>V.. v ; ; V- 

\ ^ * 

‘ CCS Lord Day & Lord, Esqs. 

■ 25 Broadway 
' V New York, N.Y. 

••'Certified Mail RRR 
. ' s . Att: Michael J. Murphy, Esq, 


Respectfully yours, 

11 0 / 




HARRY^GURAHtAN 



T0 th^order qf 
AT ST * 0 thuJ?£, NAT, °HA^ da 

smmsmmmm 


>? .X; £ <••',«lia.r.i.’WTJl'S 1 * « 

& Ms2r>S«» dj?-J 

S^y» *< 5*££/f : v" :3 -“--S r-y* H 

VALUE hrJhyptf ^’Ttn 


-Cue 5“^° 


■ n Muniiy'i 
JHttcr tlti||f' ( i|. 
k ,w fj' ThU nut* 

V 1 *“ 1 9 * •"! 


NO-W t> 

F ‘ 10,6 B( A 


J 11 1 II I If 

*sb v - <.,/.: 

« T V- *! 







NEW YORK. N. y. 


bank 




|5 »o«*»ln! 


-1-doll, 


in e •pVT... 


• l/V/ 

**i* 4#ZT. h# . r ..? r .* fu *r»»,o r *zv* »*rr ,, . , r n » w 9r . " « 


»».* I'L. r !'w»‘*'/• jy *» n» • *«m 4 ;r#.', * m 

*-iui| >, ^ y ******* *V>1' W 't n> ,ur ,r » '*. 
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‘ T ^l , II 


/ -'I r Ir.c, ulu&v.l.Tz. 'tri • 

• WAV.f'.'j r f • ; 

•* * . * * 

f; ~ 3J s s -*i 3*rf? ear ' ,• 

3i> lr v-a-j^v *... r . . 

^ ^^ I * t ? f ■*#•!•.. .« l! * , , 

•• •« •««* V ^ I !•' •••.; ) <J f, • *{ f .- ? 

\-*f , • r w 

«\ ■. 1 -V S.V. .• V •*».'* r- ■ .... .., 

-on :-vt' sit at jur.j-•- • •. 

7V.L-a.'. £N? r.i Vc , ..... 

: r..I ,!•;.% yiru i'wnj.ia r ;- *•• 

x»i» fait-,tv uLi - ••... • .* 

*■'* ••■ •■'•«* < 

*• ao Df?&v.ftr; r--.. c-j -rw.-i 

* • * *« j , 

I , (zs:z . .. 

oil ri si*:? c .. xr r-. V //*^v’v-.’ 
no.’. :».> ‘•'-Cii rs- ;Av:X'“ -j t. »»<n 

'--.03 rers f*;v );(••■, •- 

-‘ V iifj’e.l Af'iT! Or>^| t \ ’ ’ 


vv?: i. r. : 5 * ...... .. 

« k -1 0 *'' n- 1 ; V . ;V ' i .. 

^ j — v * ’ • * 

*} ■< V‘«f. j,7i r S ^ .. * 

*“ ...» *’ '• ' 

\ * 

_> -s* 

. — *.♦*.*! 

-y/ty.-: :•* 


- r) £)- 


li-ne * , ** rt . d “* ,0 " , > ,0 * n entrntion ... 

ssr^ls tars 

swss stesiSwsKa- “j» 

arcordance with the promiont thr.^f P^ k ,n,P, * , ’ .• > * ! ^ ,n * ul * ••■>*» due. in 
by contents tbit -he holder hrrmf'mf' * ee * €l *’ton or otherwise, here. 

I. the u:, j^i,„d. renew 7.,end ‘"I.T' ° f —hoot 

<•» any Mreenent with «n» ...kl-’k*»lend. modify nr- «ceitf.;t« nurauant 
hereof in whole u^n ,\S h "* o( - ■<•* •»•«»"•* or t.me n| pit.net.l 

p»> -lent, 4 ;| prototu nik«*3 » n< * tfen..nd. for 

»- J all notice! ot «««.„, , or "«•'*« 0< "«•> Payment 

deman.lt and nnticet required b» »n^* l/ U *'»"'?[■ ‘vT* 1 fur , ,b '' “»•»*» all 
otberwite, »d «H othcrTmlnd. ne » r . ** *} *"* of N '« Vo.lr oa 

mi.’bf mberwite be rVnu.'rTJ . ' *"y. »hteh the bolder hereof 

connection w =' h ,l, r »X t. ! ^iV.'.“.i",* any time in 

guaranty tbail be direct and inneiil. !'* °* “"^ffa'snetl on ihn 
upon thr puremt of an^remediM * a .' i .1°' c0 J d, " OK3 ' nr eontinaent 
-ittim note .., he aeJCr.tie, « ^r„VVh*. X-* ?‘5'' or r ' tkt " o( ,ht 

.jjrinfv .l,.i _ , „“ ' c * or ,,er *» «o*i *njr bolder may r«»*s«k*. ibia 
extension or reoewel of IblTwfthfn*»»*? ,,r al * no,r * l'*»« »« 

note mav l.t.e been tuV^ '"*• tb* onemal 

hereby weed, ltd t‘ t e™, '" t b re ; n»*..l or eatrnwun tc:n t 

f * rrnrwsl notes ‘1 he bolder ikali ‘ fc J wrl11 ^ sbxll np|«|jr to said extension 
of ali obliMtiSnVupon ;oTTffSTi l, ^ > f 5 r ,k t an • w ' ln, 

or ron»rructive possession of ih» Kill underttjrned *n the actual 

im corre.pindin^*^”. 0 * 'X' b °‘^J «/ <rom the holder. 

- ^'''>;^ U Vr^,, ,h :,V^ h,n unrr* 

at any time exit tin, IZd u»«ier».,ned ualnu the bolder 

apply the tame or'any n»M*thiJ.n? r - l,m * ° r »'<bout prior nonce, 

within note, whether it be due Ir L,'” -rl. 0 ? !i eCoun, ?* P»r<"«"l of the 
eeer an attorney it uted to collect •*'** ,b ** “ben- 

» ” sajarssj; as* 

bercumler is soueht to be cnfn^rlt *2** ° r f n ^. oW '* aU ® n or r» it 
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C 321—Affidavit of Service of Papers by Mail. 

Affirmation of Service by Mail on Reverse Side. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT _ 

STERLING NATIONAL BANK & TRUST 
COMPANY OF NEW YORK, 

against 

FIDELITY MORTGAGE INVESTORS 


Index No. 


-Plaintiff - | 

appellee 


“Defendant ~ 


AFFIDAVIT OF SERVICE 
BY MAIL 


STATE OF NEW YORK, COUNTY OF New York ss.: 

The undersigned being duly sworn, deposes and says: 

Deponent is not a party to the action, is over 18 years of age and resides at 

36-16 24th Street, Long Island City, New York 11106 

.. 2 copies of 

That on May zO 10 74 deponent served/the annexed 

Appellant's Brief i'Jo.mt p.N'erfW 

° n Harry Gurahian 

atto&ey( ^ for plaintiff-appellee 

in this action at 540 Madison Avenue, N. Y. , N. Y. 10022 

the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—a post -rrffiee^—official depository under the exclusive care 
and custody of the United States Postal Service within the Statej>f New York. 

Sworn to before me 5s 

^Vve»^V V* 3 , ( T < 7 

The name signed must he printed beneath 

iv\~o- Roy g # Nelson 

u 

Qual.fied in Kings County 




C 321 — Affirmation of Service of Papers by Mail. 

Affidavit of Service By Mail on Reverse Side. 


COPYRIGHT ISSS BY JULIUB BLUMBERO. INC.. LAW BLANK PUBLISHERS 

80 Exchange Pl. at Broadway. N.Y.C. 10004 


Index No. 



against 


Plaintiff 


ATTORNEY’S 

AFFIRMATION OF SERVICE 
BY MAIL 


Defendant 


STATE OF NEW YORK, COUNTY OF ss.: 

The undersigned, attorney at law of the State of New York affirms: that deponent is 

attorney(s) of record for 


That on 


19 deponent served the annexed 


on 

attorney(s) for 
in this action at 

the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—a post office—official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 


The undersigned affirms the foregoing statement 

Dated 


to be true under the penalties of perjury. 


The name tl«nsd must b« sr'stsd bsnaath 


Attorney at Law 




